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COVENAN.TS. 
A TxrArisx, explaining the Nature and 
Rules of the ſeveral Sorts of Covenants : As, 


Expreſs. | Affirmative. - 
In Law. Negative. 
Disjunctive. Mutual, or 
Copulative. Reciprocal. 
| Joint. _ I Perſonal. | 
Several. Real. 
Inherent. Diſtinct. 
Collateral. |Tantamount. 


AND ALSO 


-as, to fave Harmleſs, Building Covenants, Mar- 
rage Covenants, &c. The Manner of Declaring 
and Aſſigning the Breaches ; and Pleadings un- 
der each proper Title. | 

WITH 


Several other Matters relating to Covenants and 


Bonds of Performance. 


By the Author of The Law of Ejectments. 
i The Second Edition. 
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"THE: 


PREFACE. 


\IN CE the flouriſhing and 
trading Part of our Na- 
tion hath in this laſt Cen- 
tury ſo much encreaſed, by 

Reaſon whereof the Art of con- 

veying and drawing Deeds and 

Inſtruments hath been exceedingly 
improved ; 1t 1s not to be won- 
der'd that Conſtruction of Co- 

venants, and Actions, and Plea- 

dings, relating to that Title, bear 


ſo great a Figure in our Books of 


Reports: If ve reflect on the Va- 
I riety of Aſſurances, Contracts, 


A 2 Articles 


Bargains, ſpecial Leaſes, Mortga-. | 
ges and * ignments, Marriage. | 
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Articles and Settlements, Deeds 
of Truſt, Charterparties, and the 
like; to the regular Drawing and 

apt Forming whereof, proper Co- 
venants are reſpectively neceſſary; 
we have good Reaſon to con- 
ceive, that a Treatiſe of this Na- 
ture may be very uſeful and ac- 
ceptable, it never having been 
done before in ſuch an entire 
Manner, or with ſuch exact Me- 


I have ſet forth the true Na- 
ture and diſtin&t Notion of Co- 
venant, as where it is a Condi- 
tion and not a Covenant, and 
e contra; and where it's in Nature 


r 


of a Defeaſance, where a Leaſe 


and not a Covenant, and where 
a Covenant amounts to a Leaſe: 
What Words will make a Cove. 
nant in Law, and the Extent and 
Operation thereof: And where 
a Recital ſhall amount to a Co- 
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venant or not: And where a Pro- 
viſo ſounds in Covenant, or is 


only a bare Condition. 


I have alſo added ſeveral Rules, 
for Conſtructions of Covenants 
in reference to the Forms of 
Words and Sentences, together 


with the ſeveral Sorts of Cove- 


nants; as Affirmative and Nega- 
tive, Joint and Several, Real and 
Perſonal, and Reciprocal Cove- 
nants; or where they are as a 
Condition Precedent. And what 
Covenants ſhall be ſaid to be di- 
ſtinct or not. 


1 I have likewiſe treated of ſpe- 


cial and particular Covenants , 
ſuch as to fave Harmleſs, ſciſed in 
Fee, Authority to ſell, &c. and 
to make Payments, for quiet En- 
joyment, to permit or ſuffer, to 
free from Incumbrances, for fur- 
ther Aſſurance, and the like; il- 
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The Preface. Y 
luſtrated with Variety of Modern 
Cafes, with the Manner of De- 
claring and Pleading, -rightly ap- 
plied under each Title. * 


In the next Place, I have trea- 
ted of Actions of Covenants; 
where Debt or Covenant lies 
at Election; who ſhall have 
the Action, and againſt whom 
it is properly to be brought; 
of Joinder in Action, and 
where the Action of Cove- 
nant ſhall be laid. I have alſo 
largely treated of Covenants 
brought by or againſt Aſſig- 
nees, and how and by what Co- 
venants they are bound, or not; 
and what ſhall be a good Bar in 
Covenant; and what ſhall be 
ſaid 4 good Performance of Co- 

venant, and the nice Plead- 
ings thereon ; amongſt ſeveral 
other Titles. Laſtly, Of Bonds 
of Performance, and the ac- 
CUrate 
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1. | curate Diverſity between A- 
cCtions brought on Covenants , 
and Actions brought on Bonds 


of Performance of Covenants. 


J It is confeſſed, ſome of the Ca. 
ſes are repeated, but that was 
in ſome Meaſure unavoidable: 


| Furſt, becauſe our latter Caſes 


* 4 * 


are more correct than the for- 
mer like Caſes, and in ſome, 
the Matter heretofore taken to 
be Law, is denied or altered; 
but chiefly for that many Ca- 


. ſes are divided into ſeveral Bran- 


ches or reſolved Points, and ſuch 
reſolved Points are as ſeveral 


diſtinct Caſes, which ought to 


be referred under the proper 
Titles, otherwiſe the Treatiſe had 
been imperfect. 


It's a ſingular Advantage, for 
the Underſtanding of the Law, to 


gain a good, tho ſecret, Method; 
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for in Law, as in all other Arts and 
Sciences wiſely handled, there is 
a ſecret Chain of Coherence, and 
one Part depends upon another, 
and facilitates the Conſtruction of 
the whole, otherwiſe they are but 
meer Rhapſodies, and confuſed 
Jumbles, BY 0 
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CHAP. I. 


H E Nature of Covenant ; where it 2 
'. quaſi a Defeaſance, and not a Cove- 
nant, Of a Covenant terminating in 
| it ſelf. Covenant in Nature of a Con- 
dition Precedent. Covenant and not Warranty, 
Warranty and not Covenant. Covenant and 
not Caſe, Caſe and not Covenant. Covenant or 
Debt at Election. Covenant and not an Ex- 
ception. Covenant and a Grant alſo. Where 
not a Covenant nor a Condition, but a Declara- 
tion Explanatory. Leaſe or Rent, and not 4 
Covenant in ſeveral Caſes: Covenant and not 
2 Solvendum. Covenant and not Account. 
„I From Page 1, to 12. 


C HAP. II. 


Vhat Words will create an expreſs Covenant a 
not, [that the Leſſee ſhall repair, Ii it be a Co- 
J wenant. The Conſtruction of the Words | Pro- 
vided and agreed, | where it 1j not a Covenant 
on the Part of the Leſſor, but a Qualification of 
the Covenant of the Leſſee. How and 3 

a ar 


; The CONTENTS. 
Wards of Agreement make a Covenant. Where 
Words in the- future Tenſe, it ſometimes 
ſounds in Covenant, and ſometimes in Contract. 
Dedi, demiſi, conceſſi, Velding and pay- 
ing, &c. if ſuch Words or Expreſſions amount to 
4 Covenant. Where and in what Caſes Re- 
cital ſball amount to a Covenant or not. From | 
Page 12, to 19. | 


CH AP. III. * 


What Words amount to a Covenant and not to a 
Condition, or to a Condition and not to a Cove- 
nant. What Words amount to a Covenant and 
not to a Condition, and where to a Condition and 
not to 4 Covenant, in ſeveral good Caſes. Cove- 
nant on the Part of the Leſſor, and not a Con- 
dition, What ſhall be a Covenant in à fiſt 
Leaſe, and a Condition in a ſecond Leaſe. 

. Where a Proviſo abridgeth a Covenant. | Pri 

vided, | where it amounts to a Condition or to 4 
Covenant, in ſeveral excellent Caſes. Where it 
ſhall be conſtrued a bare Covenant and no In 
tereſt. A Condition, tho the Words ſound i 
Covenant. From Page 19, to 30. 


CH AP. IV. 
3 
What ſhall be ſaid an Agreement, and what 4 


greement amounts to a Covenant. In Agre | 
ments, where Earneſt ſhall be intended as Part of © 
the Sum, or not. Agreement of the Leſſee, an 
Covenant of the Leſſor. What Words of Cove 
nant or Agreement ſhall amount to a Leaſe, an . 
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what ſhall be a Covenant only. Agreement b 
tween Strangers not to amount to a Leaſe. Fron 
Page zo, to 36. 
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Ad done, tho afterwards diſſolved or reverſed. 


The CONTENTS: 


CHAP. V. 


| of Covenants in Law, and what Words create the 


ſame, and the Operation and Effect thereof. 
118 vendidit, aſſignavit, & tranſtu- 
it,] how they do create a Covenant, and how 
not. [Conceflit.] A Covenant in Law ought 
to be. fixed on an Eſtate. No Covenant in Law 
upon Eviction of Goods. If Aſſignee ſhall have 
a Writ of Covenant on the Work Demiſe, and 
Grant.] A Covenant in Law doth not extend 
to make a Man do more than be can. From 


Page 36, to 41. 
CHAP. VI. 
Conſtruct ion. 


Where and in what Caſes expreſs Cõwvenant quali- 


fies the general, or what Aſſignee ſhall have 
Action on Covenant in Law. Expreſs Co- 
venant controuls an implied Covenant, and ſo 
a Warranty, and why. Where a remote Agree- 
ment at the End of a Deed qualifies the former 
Part. | Any Thing to be done by the Leſſor. | 
4 Nonfeaſante be an Act. ¶ Periculis & ca- 
ualitibus Maris acceptis, ] to what it ex- 
tends, or not. Covenant to repair, extends to 
Houſes after built. Leaſe of a Stock of Sheep, 
and the old ones die, and new are put in the 
Room, in whom the Property . Covenant to 
leave in as good Plight, how conſtrued. Diver- 
ſity between Enjoyment during the Term, and 
the Term of Twenty Years, Where an 


by Law, ſaves the Performance of a Covenant. 


Where a Covenant extends further than the 
Words. 


The CONTENTS. 
Words. Of a Declaration variant from the Co- 
venant. Where the Words ¶ It ſhall be Lawful 
to away] transfer a Property. Covenant 
to make a Leaſe of all bis Land in Dale, and 
be hath Copyho 73 ms 7 to be con- 
d. Covenant, if the Plaintiff marry his 
pou to pay bim 20 l. per Annum, and 
ſaith not how long; how to be conſtrued. Di- 
verſity between Affirmative and Negative 
Words. The Conſtruction of this Clauſe, | I 
any Strife ariſe, to be ſubmitted to Arbitrators. 
Diverſity between Words in the Affirmative and 
n the Negative, as to Conſtruction. Covenant in 
4 Leaſe, That the Leſſee ſhall make Eſtates for 
Life or Years ; how to be conſtrued. - Of Con- 
ions according to Intent. Covenant to leave 
tbe Timber on the Land; how to be conſtrued. || | 
Covenant not to aſſign a Thing in Action. Co- 
venant, That he ſhall not hurt nor moleſt the 
Covenantee ; to what it extends. To pay all 
Taxes in Biſhops Leaſes. In Covenant, one 
ſhall be ſuppoſed to do what properly belongs to 
bim, in ſeveral Inſtances. Where a Misfeaſance 
to avoid ones own Grant may amount to a Breach 
of Covenant ; aliter, in Caſe of Non-feaſance. 
When a Man n bound to do or permit a Thing, 
be ought to do or permit all whtth depend for K 
Performance. Covenants, how to be performed I. 
in convenient Time. Of Requeſt to perform. 
[At all Times,] how to be expounded. Con- 
feruttion of ſeveral Words, Sentences, and re- 
lative Clauſes, in Covenants. | Being reaſona- 


bly required.] [ During the Term.] [During ui 
pron! agar [ Ballaf. Ser ire 

But that.] | Then next following. ] [ Charges. Nor 

. [Extunc.) [At all Times,] Fabr.] &c. Þ” : 
From Page 4r, to 62. | 5 | 


CHAP. 


The CONTENTS. 
CHAP. VL 


11 | 

be ſeveral Sorts of Covenants: Diverſity be- 
een Covenants Declaratory, and Covenants 
" # Obligatory, Diverſity between Covenants in an 
s | 2 Indenture, and in a Deed-Poll ; or who may be 
d | ſaid to be ſuch Parties as to be charged with 
- | Them, or to take Advantage of them. Of Cove- 
e | mants Digunitive, and of Election. Of Cove- 
rant, Affirmative and Negative, with their Con- 
Jy frudtions. Diverſity between a Negative Cove- 
4 nant, which i only in Affirmance of an Affirmative 
Covenant and a Negative, which s additional 
to an Aſfrmative. A Negative Covenant may 
= imurap many Particulars. When a Negative 
ve |} Covenant ſhall be ſaid to be performed. Of Cove- 


2 nants Diijundtive. From age 62, to 73. 
be | | iy 

all CHAP. VIIL 

ne 33 
to H Mutual and Reciprocal Covenants. Where it's 
ice not 4 Condition Precedent, but a Reciprocal Co- 
ch | wvenant ; for which, Remedy muſt be b Action. 
ce. | Breach of one Covenant, where not to be pleaded 


„g, Ii Bar of another. Negative Covenant of the 
* one Part, and Affirmative Covenant of the other 
ned Part; if it be in Conſideratione Performationis 
inde, whether the Affirmative Covenant ought to 


on- be performed, tho the Negative is broken. In mu- 
re- tual Promiſes, if the Defendant need to aver Per- 
na- (formance. Non performavit agreeamentum _ 
ing Iſuum generally, without ſhewing a particular 
. reach, where good. On Breach of mutual 
es. ] (Covenants, each Party hath Remedy, illuſtrated 


In many good Caſes. Tenant to have conve- 
Pient Timber for Reparations, by the Appoint- 
+ mens 


The) CONTENTS. 
ment the Bayliff. Conſtruction. 1 Lut. 


Sir F. Talbots Caſe, From Page 73, 
to 90. | | 


CHAP. IX. 


When Covenants ſhall be ſaid to be diſtindt, or not. 
[ Notwithſtanding any Act or Thing by him done 
to the contrary, to what Covenant it ſhall ex- 
tend. Whether the Words ¶ But that] make 4 
a new Covenant or Matter. Diſtin Covenants, 
ene 0 Bar to the other. Covenant, that he u 
ſeiſed in Fee, &c. had Authority to ſell, &c. 
Whether they are ſeveral or diſtintt. Where a 
later Covenant reftrains a former. In what. 
Caſes a — be ſaid 5 be neu, and not 
to depend upon a former. In diſtintt Covenants, 
one no * the orber. From Pagę 90, 
to 99. 


CHAP. X. 


Covenants Joint or Several. Covenants Foint 
and Several, and by what Words. Mbere 
Joint Intereſt makes a Foint Covenant. Cove 
nant with them, Et quolibet eorum. Pi 
verſity, where the Words [ Et quolibe 
eorum] make the Covenant ſeveral, or no 
Where joint Words ſhall be taken ſeverally. C. 
wenant for Three, jointly and ſeverally to pay 
if Aion be brought againſt one, and the Breac! 
4, be did not pay, if it need to be averred, 
any of the others paid it. Vide Foinder 
 Attion. From 99, to 105. 
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The: CONTENTS. 
CHAP. XII 


- owenants Perſonal, Real. Their reſpective 
Natures. Covenants Inherent or Collateral. 
I bat ſhall be accounted Real Covenants that run 
| ith the Land, or ſhail affe the Aſſets only. 
On a Real Covenant, Remedy but by Four Ways. 
Who ſhall have Benefit of ſuch Covenants as run 
with the Land. Where the Heir ſhall have the 
Covenant, not the Execator. Of what Cove- 
nants the Aſſignee ſhall have Benefit. Of what 
Covenants Tenants by Statute or Elegit ſhall 
have Advantage. From Page 105, to 
108. ä 5 


c HAP. XII. | 
ovenants concerning Payment of Money. Cove- 
nant to pay 10 8. when A. comes to bus Houſe, 


and 108. at the Feaſt of St. Michael the 
— and the Feaſt of St. Andrew then 


ext following, how to be conſtrued. Conſtru- 
re ¶ ction of Covenants for Payment of Money, 
ove, within 40 Days next after a Ship ſhall make 


Di ber firſt Retorn and Arrival in a Voyage from 


libeß N. into the Port of Dartmouth, or to 
noi or ber Port where I unlade ber Goods, 
CoY whether the be paid within 40 Days 


after the Arrival, or after the unlading of the 
reac} Goods, To deliver, &c. on the 27th Day of 
Febr. next, bow to be ued. Of Accep- 
ſh tance before the Day. Payment amongſt 
Merchants. Place of Payment. From Page 
108, to 111. 


CHAP. 


The CONTENTS” 


| CHAP. XIII. 
Several Special". Coventnts. e to ſave 
h 5. Covenant not broke by an a 


Diſtreſs: Covenant to ſave harmleſs of all F 
Things contained in an Indenture, if it ſhall ex- 
tend to Bonds of Covenants. Covenant for quiet 
. Enjoyment, and ſaving harmleſs, if both muſt 
. beanſwered, and the Pleading in ſuch Caſe. Where 
. the Defendant ought to ſhew how he ſaved harm. 
. teſs. Debito Rods 'Execut', where good 
. Pleading or not. Covenant to Build, -unleſs be 
be . reſtrained by Proclamation. Covenant 15 
build an Houſe, juxta regulas preſcriptas, in 
the Statute 19 Car..2.C. . Covenant to build 
an Houſe by a Day, and the Covenantor forbidi 
bim. Covenant to pay on Procurement o 


4 Pardon. Covenant to permit. Permiſit, or 


| Children. Where, though there was Alienation 


non permiſit, where 4 good Plea. Covenant, 
That he would ſuffer bim and hit Aſſigns to 
: bave Ingreſs. Covenant, That the Plaimtij 
- ſhall have and enjoy a Saliry, it binds not to pay 
The Money 2 but — reſtrains from inter- 
ok: 3 is ſail, non permiſerunt, 
Bur no ſpecial po Ki rh Covenant not to 
| Not to alien but to Wife - « 


. by Licence, yet that Aſſignee'cannot alien with- 

out Licence, Where Aloninifrater & bound 

ſuch Covenant. Where Covenant that the Leſſee 

ſhall not alien, where it's a Condition and 4 

Covenant. Covenant to render Poſſeſſion at the 

End of the Term. Covenant to pay all 1 
From Page III, to 14. 
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, Covenants. upon Marriage | Agreements. Con- 


tructim of the Words [201.. per Anhnum). 
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4 Covenant to pay Money at the Day of Marriage, 
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+ . whether Notice muſt be given. Where Cove- 

. nant not to he performed till the Day of Mar- 
riage. Covenant to give 20 French Pieces to- 

, wards a. Wedding Dinner, what Pieces ſhall be 
intended. To. give as much with his Daughter 
S. as with 77 other Child. Covenant to pay 

For the Wedding * rg Covenant to pay 

300 l. within 3 Months after be ſhall come to 
18 Tears of Age, or within 18 Days of the 

Marriage, after Notice. Notice muſt be given 
of both, From Page 124, to 129. 


E HA P. XV. 


Covenants as to Payment of Rents. Covenant to 
be brought upon a Deed in nature of a Cove- 
nant. Leſſee aſſigns his Term, and the Leſſor 
bus Reverſion. Reverſioner accepts the Rent 
of the Aſſighee, if he may have Covenant a- 
gainſt the Firſt Leſſee. Rent paid before the 
Day, no Performance of the Covenant. Ex- 
' preſs Covenant to pay Rent at ſeveral Days, 
3 will lie before all the Days are paſs d. 
Not Debt. During the Term to what it ex- 
tends, How to declare in Covenant for Rent, 
in ſeveral good Caſes, Who to do the Firſt 
AF by Demand. From Page 128, to 
135. 
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Pleadings to Aﬀions Covenant, or Rent and 


Yearly Payments | 
rhe Aſſionment of the Reverſion. No AG of 


the Leſſee can diſcharge him or bi Executors of 


4 ſpecial Covenant to pay Rent. Defendant 
pleads, Nihil habet in Tenementis. Where 
Demand of Rent muſt be pleaded or nat. Le- 
wied by Diſtreſ pleaded. and Exp 
pleaded, Nil debet pleaded. the Plea, Nil 
habet in Tenemenris. Plea, That no Rem i he- 
bind. Plea, That he paid it at the Feaſt. On 


Bond to perform Covenants, where Demand of 


Rent need not to be alledged. Aſſignment and 
Acceptance pleaded, Prom Page 135, to 
148, N WA 


| Covenant for Payment of Rent, where to be trim. 


Damages. From Page 148, to 184. | 
CH AP. XVII. | 


Covenant for Reparations: Page 150, 154. 


Leaſe commencing in Point of Intereft, or in 
Point of Computation, Pavement, if it be 


within the Word ¶ Building]. Convenient, Te- 


nantable and Neceſſary Reparations, what. 
Where Covenants for Reparatian are mutual. 
To have it well repazred at the End of the 
Term. The particular Breach not anſwered. 


Pleads, That it was ſufficiently repaired before 


the Action brought. Concord pleaded, Covenant 


to repair after Notice, Defendant pleads, That the 
Hoaſe was burnt down by Negligence, Cove- 
rant 


„ Releaſe of the Leſſor afier | 


S 
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en is r72pair ier Notice. Diſcharge of oll 
 Begarations pleaded. In fine Tamil ad 
. nem Termini, the Difference. Covenant to 
 #WW, unleſt reſtrained by Proclamation. Non 
luaregit Conventiengm pleaded, wher the 
Breach n in non Reparando, Covenant for 
" Reparation, whers io be tried. From Page 
154, to 170. | 


CHAP. XIX. 
Covenant, That he hed good Power and lawful 
Authority. From Page 170, to 172. 


CHAP, M 


Covetient for quiet Enjoyment, Eviction or Di- 
Siurbence, haw te be pleaded, Eigne Title. 
Flad. Porformancs of Covenants, Ex parte 
_ (ve per implend; Difurbance of him, or 
en other Penſam by or through be Means, Title 
er Procurement, how cenſtrued. 40 J. accepted 
a Satafaction pleaded. ¶ For any Thing done 
by thaw how extends, Diverſity between du- 
ring the Term, and during the Term of ſo ma- 
ny Years, Habere fac poſſeſſion debito 
modo exeun'. By Covenant broken before the 
Condition broken, the Obligation forfeited. Co- 
wenant to ſave harmleſs from Evidion, in 
4 Legſe dated long before the Delivery, 
ſhall extend 0 —_— before the Deli 
very. Covenant for quiet Enjoyment, not- 
withſtanding any Ad = by him, how to be 
conſtrued. What amounts to Eviction, Inter- 
ruption or Diſturbance, or not. How the Word 
[ defend] ſhall be taken. ¶ Suffer], how far it 
extends, Claiming Title, a Stranger * 
9 a 2 an: 


% 


The CONTENTS. 
and it's not ſaid, habens Titulum. Covenant 
againſt V. and all claiming under him: One 
— under him by Ad of Parliament made 
after the Covenant. Where an Exception # an | 
Agreement. [Them], where not to-be taken 
jointly. Covenant to ſave harmleſs againſt a 
Perſon certain. From Page 172, to 190. 


CHAP. XXI. 


Prior Aſſignment no Breach till Entry. Where if 
a Stranger enters by Tort, it # @ Breach, or not. 
Diſturbance by K. not ſhewing what Title K. 
had. No Title ſet forth in the Diſturber, yet 
good after a Verdict. Declaration not good, be- 
cauſe he ſets not forth the Diſturber had any Right. 
Where a tortious Diſturbance ſhall be a Breach of 
a Condition, and where not. Covenant not to 
moleſt. What Moleſtation ſhall be intended. 
Declaration on Diſturbance by Procurement. 
Good Title at the Time of the Covenant by Fine, 
which afterwards an Att of Parliament declares 
the Fine to be void, yet the Covenant i broken, 
Habens legale Jus pleaded. The Words 
[ performing Covenants, and paying Rents], it's 
no Condition. Quod non potuit habere & 
gaudere, without ſhewing how. Suit on quiet 
Enjoyment, after the Determination of a Term, 

' @ good Breach, if well aſſigned. Covenant to 

give Security on Procurement of an Office to pi 
ſo much Yearly. Security need not be given till 
Deputation made. Liberty of ingreſſ', egreſf', 
& regreſl', to and from a Well of Water, 
and Pleadings on it. From Page 190, to 
209. | 


\ | CHAP. 
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CHAP. XXII. 


Covenant to make Aſſurance : To ſuch Perſon as 
| the Covenantee ſhall name. If one covenant to 
| ſurrender a Copyhold Eſtate, it muſt be an ef- 
| Fefual . What 1 not a reaſonable 
'* Aſſurance. Of Time to adviſe. Covenant to 
male a Feofſment, he muſt make Livery. Hew 
Acres ſhall be accounted. Where a Bargain and 
Sale enrolled doth not make a ſufficient Eſtate. 
In Covenant to make Aſſurance, . who to do the 
' Firſt Act. Covenant to make further Aſſurance. 
Where the Execution of the Conveyance ought to 
precede the Payment of the Money. Payment, 
ſecundum formam & effectum Articulorum, 
pleaded. The Learning of Declaration, and 
Averment of mutual Promiſes. Covenant to 
d. make further Aſſurance on Requeſt. At all 
t. | Times hereafter, within the Space of One 
e, Month, ben he (hall he ſhall be required, how 
es to be conſtrued. Requeſt ought to be made to 
n. | the Perſon. Covenant to levy a Fine. Cove- 
ds ||. nant to make Aſſurance, as Councel ſhall adviſe. 
's |. Diverſity between Aſſurance and reaſonable A, 
& | ſurance, Obligation not any Aſſurance. Whoſe 
et Councel to give the Advice. Of thePlea, Con- 
2 cilium non dedit Adviſamentum. By Ad- 
to vice of J. D. if J. D. adviſe an inſuſſicient 
7 Security, it's 4 Diſcharge of the Covenant. 
ill | Uſual Covenants may be put in. Deed-Poll 
, not any Aſſurance of Rent, A Releaſe with 
r, | Warranty, no Aſſurance. Aſſurance, at wheſe 
to Coſts, Aſſurance to be made by Parcels, if re- 
zuired. If any Covenants be unreaſonable, to 
ü 12 ſhewed on the other ſide. From Page 209, 
to 236. | Wes 
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C.H AP., XXIII. 


Covenant to levy 4 Fine further Aſurance, 
s bo to ſus 2 Writ 7 Note o 

4 Fine offered, but no Coſts. Diverſity to ma 
reaſonable Aſſurance, and a ſpecial Covenant ta 
acknowledge a Fine. The Words | and. alſo], 
where makes Two diſtin Sentences. The Per- 

' formance of Acts on Record ought 10 be ſhewed 
ſpecially. In Disjunt#ive Covenants be onght to 
er wich of them fame, From, Page 


236, to 241. 


CHAP. XXIV. 


Covenant to account. Defendant pleads he was 
robbed, and ſo could give no Account. The 
Plate of Actount not ſhewed. Covenant lies on 

4 Writing, by which the Defendant evvehints 
to be accountable for 10601. Covenant, That 
the Plaintiff ſhall receive the Salary, how to 
be conſtrued. To account Monthly on Requeſt, 
and the Requeſt was the Day after the Month, 
He made an Account of all the Rents, but ſaith 
not what Suni. To give account of all ſuch 
Monies as ſhonld come to hu Hands ; Plea, 
That he had laid ont 800 l. in Reparations, 
end faith not be had, accounted. From Page 


$ 


241, to 248. 2 


CHAP. XXV. 


Covenant thut the Land ſhall be of ſuch a Value, 
Entry and taking the Profits, 4 Breach of this 
Covenant. Covenant that the Lands conveyed 
> to the Mie are of the early Value of, &c. 75 
0 


3 the N 


— denn 


7 ſpall 2 notwithſtanding Aft 

done by The Conſtruction of of it. Where 
or the yearly Value an abſolute 
pd 72 in Covenant. Covenant to make an 

— 2 fuch Lands as ſhould deſcend to him 

om 12 Grandfather, t 1 Lands to be of 
the clear yearly Falus, Lands deſcen- 
Welt that amounted to a greater Value, how it 

* was taken. Covenant 4 pay Taxes on Bi- 
ſhops Leaſes. Covenant to pay all Charges, Dues 

- and Duties, to be paid for or by Reaſon of the 

= Land ; after a Tax s granted by Parliament, 
which is the Leſſors ſhall be charged for their 
Rent to ry ſaid ax. (Q. If this Ad of Par- 
amen diſcbargetb AE Covenants „ Pp. 251. 
25. Hales got Rolls contra.) From Page 248. 

tO 274. 


CHAP. XXVI 


Requaſt to what preceding Clauſes it ſhall relate, 
er not. Where it's not neceſſary in Covenant to 
2 e 4 Demand. Covenant to comvey accor- 

o the Draughts agreed, &c. he need not 

5 Wax, for he hath taken it upon bim to do 
it. When Tender of a Conveyance j requiſite or 
not. From Page 254, to 258. 


CHAP. XXVIL 


Covenant that be 1 ſeiſed i in Fee, 


That he was ſeiſed in Fee, without Conditions. Cove- 
nant; that he is ſeiſed in Fee, according to the In- 
denture by which he ＋ urcbaſed the Covenant, is 
abſolute. Breach may be aſſigned as general as the 
Covenant is. Covenant that he hath Power to 
ſell. Covenant that the Leaſe is a good Leaſe. 
Os a Leaſe by Tenant in Tail, and not warran- 


ted by Statute. From Page 258, to 262, 
7 a 4 CHAP. 
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> HA p. XXVII. 


Precedent of a Covenant in 4 F 


* ſtate, &c. Notice ; Where one xs to take it as 
his Peril. Genera] Notice, as upon 4 Procla- 
mation in Court, where ſufficient. Where No- 
 kice not neceſſary. From Page 262, to 270. 


CHAP. XXIX 


Covenants concerning Copy bold Eſtates. Covenant 
to ſurrender, it muſt be an abſolute and effeFual 


Surrender, By Covenant to make a Surrender 


upon Requeſt, not bound to make @ Letter of 


Attorney. Agreement to ſurrender Copybold Land 


ro the Uſe of A. If Surrender into the Hands of 


Two Copy bolders, according to the Cuſtom, be 4 
good Performance, Covenant to aſſure Copyhold 
Land. Covenantor ought to frocure a Court to 
be held. From Page 270, ta 273. | 


CHAP. XXX. 
How and in what Caſes Infant ſhall be ound 


by bu Covenant, or not. How and for what 
Neceſſaries Infant ſhall be bound, for Lear- 
ning i binding, for Dancing not, for buying 
Materials to maintain his Trade not, yet for 
Neceſſaries for his Houſhoſd ſhall bind him. 
Whether the Particulars of the Neceſſaries need 
to be ſet forth. Infant and another of full Age 
covenant one againſt the other, the Covenant o 
him who f, full Age ſhall bind bim. From 

Page 273, to 276. 
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' was Owner, and ſeiſed of an indefeaſible E- 


'( 


: 
q 
4 


The CONTENTS. 


C HAP. XXXI. 


Covenant to free from Incunbrances. Doubt 
-.- whether one be Owner of the Term in general, 
"+ br a Term to him afſ A Where Premilſes ex- 
tend to Land N erm. Where if Acquittal 
extend to the Land, or to the Perſon, be muſt 
ſhew how.” © Rent- ſeck expreſly within the Word 
Rents. Covenant to Diſcharge, where 2 
to the Land, where to the Poſen. 42 
to not ſaving harmleſs, and ſhews not Difur- 
bance by _ or Tort. Nifference where the 
Covenant _ and where ſpecial, as to 
ſaving b Where Covenant not broken 


2 Alignment. puer Page 276, to mw. 


CC HAP. XXXIL 


Covenant that he bad lawful Right and Title to 

| tet: The Breach, that he had not Right or lau- 
ful Eſtate to let, it's well aſſigned, and it lies 

not in the Plaintiff's Notice, who had the right- 
ful Eſtate ; but the Defendant muſt maintain 
be was ſeiſed in Fee, and bad a good Eſtate, 

and then the * muſt ſhew a 75 pecial Title 
in ſome other. Bargainor covenants that he is 
ſeiſed of a 25 ood Eſtate, &c. in Fee, and that 
he had good Authority to ſell, and that there is 
not any. Reverſion. in the Crown by any Act 
made by bim; J the laſt Words refer only to the 

laſt Clauſe. eneral Requeſt to convey, how 
expounded. LD ble Aſſurance, what, F rom 
= 283, to 286. 
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CHAP) XXL. 


Covenants relating to tizes: B what Co | 
his petal kr er 
"ny win ty ot Sefſions pledided. Where 
Brach 1 general as the Cove- 
: mk againſt —— Cuſtom 


1 be a Departure. Proo 
5 pled, Fi bo to be made. 


| — — net to bind an Infant. From 
- Page 286, $0292. | 


CHAP. XXXIV. 


Actions. 
Aion, bou often on Breach of a Cooper. One 
grants Rent ta anat her, and N r to pay it.. 

Grantee recover in e 0 e moth for 
4 9n-pryment, its 4 _ 4s 

Actum for the Rent. the Ke fl þ 
Acfion of Covenant. Who "hal have — 
Covenant, or not. One that 4 not Party, tho 
de ſeal. One, tho Dau hd ful oh; in 
Covenant Two Reverſions. 
R tt Wife. Where on 

| aw lies as well as Covenant. Oyer, 
A Tone des faits. Is what Caſes one cannot 
hes fie of Covenant, not being Party to 

the Deed. In ſome Caſes a Stranger to the Co- 
venant ſnall maintain Action againſ# the Cove- 
nantr. M ben the Action ſhall be brought. On 
| ſeveral Payments. In what ſpe 


cial Caſes Cove- 
nant lies, Good againſt the Party himſelf, re- 
ſerving Rent to a Stranger. Lies on a Con- 
ceſſit in a Fine of a Term againſt a Feme Co- 
vert. No Action of Debt, becauſe it ſounds in 
Covenant. Where Remedy muſt be by Way o 
3 | Cowenant, 


- The CONTENTS. 
Covenant, and not by Plea, Of a Thing to be 
done at tht Time of the Co hinant, = after 
probibited by 4 Statute, {ns Præ- 
miſſa,] F mhoſv nend 77 De of a P 
I what Cafes Covent Jorb nos lie. Covenant 
ea broken, beranſe ont of the M From 
Page 292, cogodi 


2 : 3 

a 
© accepts the \ Eftute, the be ſeal nor, ſhall be 
bound by the Covenant. Covenant againſt the 
| Heir. Baron and Fems covenant not to commit 

ne Nie; Ba dies, n0 Action lies again ber. 


it. Bu for what Things it lies apainſ her, Vid. 
for | Fine ſur conceſſit by Baron and Fome. From 
her 4 Page 398, ro 31 rf. \ 25 n_ 


of | + CHAP. XXXVL 


ed. Jeinder in Afton. Seweraly on ſeveral Inrerefts. 
mf - Tirmants in Comm, where moſt join in Cove- 
nfl t. Covenant with Three, & quolider eo- 
er, rum. bere the Survivor ougbr ro have the 
mot Covenant, and not he to whom the Money Is to 

to be paid. One that never ſealed the Dee# joins 
Co- „ Action of Covenant. Foinder in ; 
be- * beoduſe of A joint Stock and # joint Trade. 
Oni Judgment againſt one by Default, and Bar by 
e- Plea againſt the other. He Ii barred as to both, 
re- - and wiy. From Page 311, co 316. 


Is in * CHAP. 


* 


CHAP. XXXVn, 
- brought ft. A [oecial local Breach: © Diverſity be- 
10 the Viſne. Stat. 32 H. 8. c. 34. explaihed 
Enquiry of Damages where the Deed js made. 
From Page 316, co 319. 4 


CHAP. XXXVIL 
#ho le Covenant by Corporation b ö 
52 42 tho? not Kel On 22575 

. pel, or not. By Heirs, and whete to bring 


| Action. By Baron and Feme. N bere by tbe 


Executors, and where by the Heir, Where the 
Heir ſhall take Advantage of a Covenant. 
ere Arrears of Penalties go to the Execytors, 
2 future to the — Covenant to deliver to 
Teſtator Requeſt, yet Executor ſhall re- 
queſt and "ao Aion Ar the Refuſal. 0 
Heir ſhall bave the Action and not the Executor. 
Surusving Covenantee to bring the Action, tha 
be bas no Benefit. By the Executor of a 1, 


- ſor Biſhop on a Covenant in a Leaſe made 


the Predeceſſor Biſhop. Covenant againſt Execu- 
tors, tho" not named, Againſt the Heir. Where 
y Heir ſhall have the * ug Bays to 
plead. Def endant pleads Aſſignment before Rent 
5 2 | nts whe — of A. ſhall. 
pay to B. 201. not naming bimſelf, no Covenant 
. bies, Covenant to teach an Apprentice bis Trade, 
binds the Exscutors. Fi om Page 319, to 333. 


GHAP. 
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HAP. XXXIX 


gain Aſſignees, How cha! Co- 
fer Rent againſt the firſt Leſſee. Where 
a _apainſt the Aſſignee or Leſſee at ian. A. 
gainſt Leſſee after the A of the Term, 

y Grantee of the Reverſion, Act of the Leſſee 
ſhall not divide the Action of the Leſſor, Cove. 
nant to renew a Term, Stat. 32 H. 8. ex- 
plained, Baron and Feme grant the Reverſion, 
 Gramtee brings Covenant as A of the Hus- 
band only. Where Aſſignee need not-ſhew any 
Deed f i. Aſſignee of # Term, where 
ſhell have Remedy upon a Covenant by Way of 

\ Retainer. Under.Tenants, who, In what Ca- 
ſes the ' Aſſignee ſhall be bound, tho) not named. 

- Aſſignee not bound, when the Covenant extends 
to a Thing that had not Eſſence at the Tie of the 
Demiſe made. Covenants by a Perſonal Contract 
bind not the Aſſignee. From Page 333 to 369. 


CHAP. XL 


Declaration, Et fic infregit conventionem, ber. 
there is Breach of Three Covenants. Sum miſcaſt, 

In Covenant the Declaration was = Addion on 

the Caſe, quod cum, &. yer good, Diver 

—— * and 4 Cones 4 A 

Breach, Where Notice to be laid, or not. Mon. 
ſtre des faits. Oyer. Miſentry amended upon 
Oyer. Quarternatim, how it ſhall be intended. 
Covenant and demands more than is due, and 
the F gives leſſer. Declares adhuc, & c. 
vuvbich refers to a Time after the Original, yet 
ood, Teſtatum exiſtit, where good or not, 
Per Scriptum, and ſaith not Sigillo Sigillat. 
. 0 f Cet, 


1 4 
| 7 venant 


wn FW Sv & * = 2 IS © > a | =_ 
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Licer, and ſaith not Tamen. Leaſe aledged on: 


hy 99 Way of Regiment, In quadam Nen. 
„ but it « not indented. Covenant to ft . 

| — ther Nece ar iat, and ſhews not what || * 
pr — | mew as pee Sigh as That 

z & appears ; 1 
youu oltes & e Nee Variance 

bauen De mn ew 

5 Page 369, 0 385. 185 


CHAP. XL 


ſs Gurs in Lav, Qulewy pleaded 
E 2 and Decree: in Chan- 
x —_ Dabits modo, where I in Flaadirg. 
| N is „ Cauten mand of Fut. 
Mee Deto wuingtion of 4 Turm is a 
— * by 722 
1 ths Herd. 3" +7, — Where 
mme be quell; tho wat divelfly withia the 
Words, Breach aſſigned within the Intent.” Breach 
aſſigned as general os the Covenant. In what 
Caſes an Ender „e. a Breach or 
Forfeitare, *# no# RAE 
— Conenant, and the Exe 
cuta ents mat. lainteſ may bs 
= Toes Ts 
or tlem that are 
wel a Et fic, 4 /afpcient Averment 
. Breach, Where a Breach nxt well offigncd 4. 
Clamans Titulum. 5 mutual Promiſes, need 
war fhew 6 particuler Breach. Breach aſſigned 
according to the be Words, or not, Breach of Co- 
wenants in Time after the Action brought, is dll, 
For 6 Penalty, à Man can aſign but one Breach, 
92 A Covenant in 4 


mute, 


foal Brio. SEE. mM A +. ” "yu = 


re CONTENTS. 
Indemture, pleaded in Bar of the reſt. Where 
it ſufficeth to , 4 Brgach at general as the 
Covenant 1. e 4 good 3 - 
| e, bough wat inet 
Mere the Ee een babe S. 
ell, to anſwer Damages for a n een 
enen, 2 


| | * 


CHAP, XII. 


Pleadi ings, Nil debet. Where it muſt be fed 
— 2 — or Right be mo entered dus the 
Land at the Time of bus Entry. Conant inthe 
| fame Deed @ Debs for Row, and a- 
2 

wit it the Prov 
—— Charta, 8 
nant _— Covenant in t unit ive. 
| — in 
4 Breach 


Fier releaſeth . to Leſſee before obe 
Breach. Debito modo, where ill in Pleading. 
rom Page 413, to 431. 

CHAP: XIII. 


ppl. From Page 437, to 435. 


Ne d x d& Count bontin 


CHAP. 


a 


Wee 

Whit Releaſes ſhall bt A good Bat of Covenants, r 
nit. © Though Covtetiants broken be releaſed, yer 
. The Bond remains thier Forfeiture. Future Co- 

venants, where not releaſed by the Marriage 1 
the Covenantor and Coveiiantee, Covenant to do 
4 Tbing to a Stranger, feliaſedi Releaſe, where 
it extends not to the whole Covenant, Covenant, 
© That be will not ſue before ſuch a Day, 10 Suſ- 
pen f the Debt, nor a Releaſe. Releaſe of 
'Obligatoria ſcripta, to what it extends. Re- 
"leaſe not to diſcharge a Duty created by it. From 

| Page 435, tO 443. 1 MTN 


CHAP. XIV. 


Where to be tried. At the Place where tbe In: 
enmlrance "was made. Venue not | changeable 
in Covenant. Local Trial, Iſſue on Tuo Ne. 
' gatives. Iſſue Argumentative and Informal. 
Monſſre des faits. Covenant founded upon s 
Mig made in London. Aliſtrial aid: 
per Statute 16, 17 Car; 2. c. 8. Covenant for 
not "repairing, to be tried where the "Houſe 
lier. A Breach aſſigned in a Foreign Kingdom. 
Damages given for more than ought. Breach 
"aſſigned in Two Covenants, and for one he had 
"m0 Cauſe Action, and for the other be bad a 
good Cauſe, and entire Damages, ill. From 
what Time the Grantee of the Reverſion ſhall 
recover Damages, Covenants againſt Two, and 
Judgment by Default againſt one, the other pleads 
the Performance, — found pro Defendant; 


Plaintiff ſhall not have Fudgment againſt the 
other, From Page 443» to 456. 
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CHAP. XLVL 
+ | bat ſhall be ſaid a God Performance of a Cove- 


1 nant or not. Performance in Subſtance. Cove- 
nant to withdraw a Suit: Diſcontinnance is no 

Performance. Where Deed of Bargain is not 
f a good Performance. An Act covenanted to be 
* done, and is done, thongh afterwards diſſalved 
A or reverſed by Law-Sait. Of à Remt-Charge 
2 executed by the Statute of Uſes. Leſſee pays ibe 
of | Rent before the Day, no Performance. From 
ad Page 456, tO 461. 


C HAP. XLVIL 


Performance. Within what Time, or npon Re- 
weſt ; or page's a Man ſhall have Time, during 
In! Life, to perform it. Where the bringing 

the Action 1s a Requeſt. What particular Ca- 
venants to be performed in Time convenient. 
The Conſtruction of the Words Let all Times.] 
Reaſonable Time to * oy it after Demand. 
— a local Act to 
wvenavts to do a Thing upon Requeſt, what Re- 
queſt it muſt be. From Page 461, to 464. 


HAP. XVII. 


J Covenants void at Law, being againſt Law. Bi- 
am ing of Offices. Void by Non-refidence. On Li- 
ball rious Contract. Covenant to do à Malum in 
nd fe, or « Malum prohibitum. Covenant to 
ads levy a Fine, or ſuffer a Common Recovery. Cu- 
nt; venants impoſſible. From n 46 to 


the 470, 


þ 1 


The CONTENTS 


CHAP. XX. 


What will extinguiſh, ſuſpend or diſcharge a Co- 
tenant. Diſcharge of Part a Diſcharge of. 
the Reſidue. By ceaſing of the Eſtate. Cove- 
nant, where extinct. Covenantee forbids the 
Covenantor to perform bu Covenant. What 
ſhall excuſe the Performance of @ Covenant; 
Ad of God. Covenant to build an Houſe, and 
the Plague i there. If the Land be recovered, 
the Covenant to yield up is diſcharged. Diver- 
ſity where the Law creates a Duty; and where 
the Party by bs ' own Contract makes a Duty. 
By Act of him that i to have the Advantage: 
Where Interruption ſhall excuſe. Where the Ab- 
ſence of the Covenantee ſhall excuſe the Perfor- 

| mance. In Covenant to give Account of Mo- 

| ney, Excuſe that he as robbed. A Thing 
| lawful to be done at the Time of the Covenant, 
afterwards probibited by Ad of. Parliament. 

What meant by convenient, tenantable and ne- 

975 Reparations. From Page 470, to 
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CHAP. I. 


Covenants determining with the Eſtate. Leſſee 
'. ſeals his Part, and not the Leſſor, Quid ope- 
ratur. Diverſity, where a Deed is void in its 
Fabrick, and where there i only want of Inte- 
reſt in the Grantor. Of Obligation to perform 
Covenants on @ void Grant. Proviſo, If he 


#ath not pay ſuch Money at ſuch Feaſts, the In- I 
denture to be void, Action lies for Covenant 
broken before the Indenture is void. © Statute 

14 Eliz. explained. Upon Eviction, if Co- 
venant lies, though the Leaſe be * 

| wr EE.” AT. wei 


* 


The CONTENTS 
Tod. A Suit after the Determination of the 
Term, in what Caſes it # @ Breach of Coye- 
way, From Page 481, to 4. 


CHAP, LL 


Bonds of Covenants. Of Covenants to be performed 
under a Specialty. Several curious Diverſtties 


between Action: brought on the Covenant, and 


an Bonds for Performance of Covenants. Bonds 


to perform Covenants extends not to a Proviſo 
in a Mortgage, there being no Covenant to $9 
Money. Parole Contract may be pleaded in 
iſcharge of Damages in Covenant, not ſo on 
Obligation for Performance. In Covenant a 
Man may aſſign as many Breaches as he will, 
10 4 on Bond of Performance. Where the 
Leaſe void, the of Covenants is void 
alſo. Monſtre des faits. Defendant pleads 
Covenants performed generally, without ſhewing 
the Indenture, it's demurrable to, and why. If 
the Party who wonld plead the Deed have it not, 
how he ſhall come by a Copy. Diverſity be- 
teen Obligation to perform Covenants, and to 
pay Money. Bonds to perform Covenants, if 
aſſignable to the King for a Debt. If ſome of 
the Covenants are void at Common Law, whe- 


ther the Bond ſhall ſtand good for the reſt. How 


; ſome are void by Statute-Law. From Page 


491, to For. | 


CHAP. LL 


there the Covenants are in the Affirmative or 


Negative, or Disjunitive. Where Perfor- 
mance muſt be ſhewn particularly. Bar pur- 
ſuant to the Count. Diverſity, where the Act 
ought to be done by - Party, and where by a 
8 2 


Stranger. 


The CONTENTS.” 
5 Stranger. Diverſity between an Act to be dame, 
and a Permittance in pleading Permiſit. Whats 
the Bond for Performance of Covenants eſtops,, 


and what nut. What zs confeſſed by pleading = 


Covenants performed, Bonds, with Conditions 
to perform Covenants generally, and what ſhall 
amount to a Breach or not. Entry into the 
Land excepted, no Breach of the Condition. 
The Words to perform all the Agreements, Con- 
tenta, Expreſſa, aut Recitata, how far they 
extend. © Breach aſſigned after the Action brought, 
. Where, if the Subſtance of the Covenant 
be alledged, it may ſuffice, Cauſe of Action 
muſt appear. From Page gon, to Fiz. 
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n 6 WET in the Pettis of the Te] 
y 0 Is defined to be the Agreement or 
2 'Conſent of Two or more b Deed 


whereby either of the ſaid Parties doch Pro- 
miſe to the other, That fomiething is done: 
already, or ſhall be done hereafrer. Now a 
— 3 is not a Duty, nor Cauſe of- Adtti« 
on till it be broken, 5. therefo * is not 
diſcharged by a Relea 

when it is broken, the Action is not ot west 
founded on the 8 pecialty, às if it were 
Duty, but favours of "Tre reſpals ; and heres 


in Writing, fealed and delivered; 


of all A : And 4 


2 The Law of Covenants, 

nan Accord is a good Plea to it, and it lies in 
Damages. Allen 38, 39. in Eeles and Lam- 
bert 5 e. p þ 1 | 

A Covenant properly is a Specialty, but by 
CuſtomConventio ore tenus facta, is binding in Bri- 
fol, in Made and Bemboss Caſe. Bemboe, Plain- 
tiff, declared in Briſtol of a Covenant made F 


Word by the Teſtator of the Defendant w 
the Plaintiff in Brißol, and declared alſo within 


Coftom of the ſaid City: There isa Cuſtom, thatConwen- 


Briftol, Cen- fio ore tens facta ſhall bind the Covenantor as 

_ ſtrongly as if it were made in Writing. Per 

Cur, this Cuſtom doth not warrant this 

Action, for the Covenant binds the Cove- 

nancor by Cuſtom, but doth. not extend to 

To be taken his Executors, but ſhall bg. taken ſtrictly. 
ſtrictiy. 1 Leon. 2. 35 

Where a Covenant terminates in it ſelf, it 


Defeaſance, is not properly a Covenant, but a Defeaſance. 


and not a Co- ple. 138. a. As a Covenant that the Demiſe 
— ſhall be void, it ſhall determine the Leaſe, 
and it cannot enure to other Effect, for the 
Leſſee cannot have an Action of Covenant 
upon this Covenant, for ſuch Action does 
not lie; but where the Thing for which the 
Covenant is made, is to be dong in Time 
after, Rm. 26. But in Action of Covenant, 
in nature of a Defeaſance of a Recognizance 
at upon Payment the Recognizance ſhall 
be delivered up to be 8 and cauſed to 
be cancelled by the Defendant. This Co- 
venam doth. not terminate in it ſelf, but is 


d 
for HOW ateral Act, and engageth the Party 
Where a Co- to ſuch AR ; and not only that it ſhould be 
venant termi- void, - 1, Keb. 103, 118. 1 Syd. 48. 
nates init A Covenant to do a preſent Act is not pro- 
— AR, perly a Covenant, as a Covenant to ſtand ſeiz . 


10 C Rayms. 26. 1 Syd. 48. It is no Action properly 
a. but Action on the Cafe. 2 When 
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The Lato of - Covenants. 3 
When a Covenant is to pay Money, it is 2 
ſingle Bill; but if it be to pay Money upon 
the Delivery of any Thing, Accord is a good 
Plea. ' x Keb. 155. in Margine. 
Sometimes a Covenant is in Nature of a Covenant in 
Condition Precedent, as Brocar's Caſe. 3 Leon. nature of a 
219. Where the Lord of a Manor covenant- — 
ed to aſſure the Freehold to one of his Copy- RY 
holders, and to his Heirs; and the Copy- 
holder, in Conſideration of the ſame Cove- 
nant performed, promiſeth to Pay a certain 
Sum of Money: The Copyhoſder is not 
bound to pay the Money, unleſs the Lord 
firſt orm his Covenant; otherwiſe if 
the Covenant, on the Part of the Copy- 
holder, had been in Conſideration of the 
Covenant to be performed. 2 Sand. 156. 
Cited in Hunlock and Blacklow's Cale. 


Covenant and not Warranty, or Warranty and not 


+ af Covenant. 
A Feoffinent by Dedi & conceſſ,, in Action 
inſt che Feoffor, does not warrant Action 
Covenant on Eviction of the Inheritance, 


but it muſt be deduced in the real Lien by 


Warranty; but in caſe of a Freehold only, 
it is a Ground for Covenant. 1 X. 821, $0 
Pran, Caſe. But in Yelv. 139. Heb. 3. If a 
Maa makes a Deed by Feoffment wich War- 
ranty, and an Eſtranger extends a Recogni- 
zance of the Feoffor on the Lands of the 
Feoffee, Covenant lies. 

Per Coke Ch. Fuſtice, in Daniel and Ma- Difference 
ters's Caſe. Brownlow 165. Upon expreſs between a 
real Covenants, which extend to Freehold or Ei and an 
Inheritance, as Warrant and Defend; a Man 44% Word, 
cannot have Action, * he be ouſted by of Waran« 

2 One ry. 


Ehe Law ok Covenants. 
888 hach £ _ And a Mes gue a 
Feoffment wit arranty, non Fxoffavit is 
good Plea; for if the Feoffment be avoided, 
dhe Warranty is alſo avoided, for that de- 
pelds upon the Feoffment. But if à Man 
munakes a Leaſe for Years, and covenants that 
he will warrant and defend the Land to the 
Leſſee; if the Leſſee be ouſted by one that 
hath Title or without Title, he may have an 
Action of Covenant, for the Leſſor hath the 
| Evidences, and ought to defend the Poſſeſ- 
fion of his Leſſee, and the Right alſo, and 
Damages are only to be recovered: And 
this is the Difference between a Leaſe and In- 
heritance, though the Words of the Cove- 
nant be all one. ano: 42 6 xcep 


Covenant and not Caſe, Caſe and not Covenant. | 


A. recovers Debt againſt B. and B. pays 
the Money to A. upon which 4. releaſeth all 
Actions and Executions to B. and by the 
ſame Deed  promiſeth to him to diſcharge 
the ſaid Judgment, and not to ſue Exectition 
upon it, and after he ſues Execution againſt 
him, he may have a Writ of Covenant upon 
this Deed, and not an Action on the Caſe. 
M. 16 Fac. B. R. Reiniſb and Hilderſly: Where 
the Words are Words of Defeaſance, and in 
the Preſent Tenſe, and a preſent Thing to 
be done, Covenant lies not, but an Action 
= 4 Caſe. 1 Syd. 48. Robinſon and Aunt's 

_y by ATM 

In B. R. C. J. Hales. The Caſe was, 4. 
covenants in a Leaſe, that B. ſhall have free 
Ingreſs, Egreſs and Regreſs, Way and Paſſage 
to and for himſelf, his Executors, Adminiſtra- 


tors and Aſſigus, and all Perſons reſorting 
| +0 there- 


DP 


8 


. 


The:Law-of:Covenants- 
thereto from a Meſſuage, Cc. to a Meſſuage, 
c. and A. gives B. a Key to the Door which- 
was in the Paſſage; it was rul'd upon a Trial 
that the Door muſt be left open, although 
it was uſed fo to be ſhut at the Time of the 
Grant: The Covenant was not well Penn d, 
it ſhould: have been at Times ſeaſonable and 
convenient. This was in Action on the Caſe; 
and the Queſtion was, If Action on the Caſe 
lies here, or rather Covenant? Per Hale, If 
an Intereſt paſs (as in this Caſe it ſeems to 
do) and the Covenantor himſelf diſturbs, 
Action on the Caſe lies. | 


If a Man covenant with another to pay 
him 20 J. at a Day, though he may have 
Action of Debt for the 20 l. yet he may have 
an Action of Covenant at his Election. Mic. 
7 Fac. Strong and Wells. 

If A. grant a Rent to B. payable at a cer- 
tain Feaſt Yearly, and covenanis to pay 
the Rent at the Feaſt, Action of Coſt lics 
for Non- payment, although he may have an 
Action ot Debt for it. Vid. bid. 

If A. acknowledge by his Deed to have 
fold to B. Ten Cords of Hop-Poles for 14 s. 
per Cord, which he is to deliver to B. at his 
Garden, when B. ſhall ſend his Servant to 
Cord them. Qu. If a Man may have Action of 
Debt in the Detinet, to render Ten Cords of 
Hop-Poles upon this Deed, or be put to his 
Action of Covenant? 1 Rol. Abr. 606. Coach- 
man and Horden. | MP 

If in a Deed ſealed and delivered by A. it 
be recited, Whereas by Obligation of ſuch 
a Date that B. C. D. and E. ſtood bound in 

5 B 3 the 


Covenant or 
Debt, by 
whom, 


che Penal Sum of 160 J. to the ſaid A. for the 


Paypient of 861. 185. at a certain Day; now 


this Writing teſtifies, That he, viz. the ſaid 
A. ſuſcepiſſet & promifiſſet to the ſaid B. C. D. 
and E. in Conſideration of the Sum of 40 J. 
to the ſaid A. paid by the ſaid B. and C. in 
Part of the ſaid 861. 18 s. with Intereſt and 
Coſts, not to proſecute the ſaid B. C. D. and 
E. or any of them, in any Action or Proceſs 
before ſach a Day, after the Date of this 
Writing, Omnia que ſupra mentionata ſunt per 
Ipſum —— & in defection inde vel alicujus 
rei inde mentionatæ per-ipſum performari idem A. 

orisfaceret al dit B. & C. pred. ſummam 80 |, 
If A. before the Day-ſue the ſaid B. C. D. 
and E. upon the ſaid recited Obligation, B. 
and C. only may have Action of Debt on 
this laſt Writing for the 80 J. for this is a di- 


ſtinct Clauſe by it ſelf, by which the ſaid 801. 


is limited to be forfeited to B. and C. only: 
50 that it appears the Recompence ſhall be 


forfeited to them only, although the Promiſe 


by the firſt Part of the Deed was made to all 
Four; upon which they might have Action 
of Covenant, but none beſide B. and C. may 
have Action of Debt. 1 Rol. Abr. 592. Har- 
riſon and Cheſton. 1795 | 
F. N. B. Debt lies on any Covenant where 
the Sum is reducible to a Certainty. 2 Keb. 
1 and Weaver. e 3 
t's agreed, That Debt lieth on any Co- 
venant where the Sum is reducible to a Cer- 
tainty, as on Covenant to pay ſo much a 
Hundred for Hops delivered. 1 Keb. 22x. 
, 2 HR 
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The Law of Covenants, ” 
Covenant, and not an Exception. 3 


Leaſe for Years by Indenture, provided 
always, and it is agreed between the Parties, 
Duod licitum foret & efſet, to the Leſſor and 
his Heirs, at any and every Time, during 
the Term, to fell, cut down, and ſell, alf 
the Woods and Trees upon the Premiſſes. 
Per Cur, It is not an Exception of the Tre 

but only a Covenant; and fo an Action 

Waſte lies by the Plaintiff, Cr. El. 690. Luſk- 
ford and Sanderss Caſe. - 


Covenant and a Grant alſo. | 

Bond conditioned for Performance of Ar- 
ticles, by which the Defendant conceſſit & 
agreeavit with the Plaintiff, his Heirs and 
gns, Quod licitum foret illis at all Times 

to have and uſe a Way, by and over the 
Cloſe of the Defendant, in Conſideration 
whereof, the Plaintiff agreeavit to pay the 
Defendant 20s. 6 d. per Annum. This is a Grant 
of a Way, and not only a Covenant for the 
Enjoyment. 3 Levins 395. Holmes and Sellar. 


Not a Covenant nor 4 Condition, but g Declara- 
x tion Explanatury. ou . 
- Leaſe of a Farm except the Wood, Leffor 
covenanted with the Leſſee that he ſhalt take 
all manner of Underwood, por = always, 
and the Leſſee covenants he will not cut 
any manner of Timber Trees: This adjudg- 

ed no Condition, but an Explanation wi 
what Wood he ſhould meddle, though in 
Truth it was of another Thing than was 
comprized in the Covenant before; as if I 
x D 4 


* 
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be kan bf Coveiimits: 


of Black-Acre in D. and ſo ſeized, I co- 


venant with F. S. that he ſhall enjoy the Ma- 


nor for Ten Years, provided and the ſaid J., S. 


covenants that ö not enjoy Black-Acre. 
This Covenant is Yo a Condition, but a De- 
claration deduced out of my Covenant, to 
make, a plain Declaration that it is not my 
Intereſt that Black- Acre ſhall paſs, be it Par- 


J 1 is d be ; zb renn Vito $89 


% 


At e Hirano 7 25 if 
Covenant Quaſi-a Defeaſance. _ 


Debt on ſingle Bill of 681. with Covenant 
to pay it when ſuch Bills be ſtated, and ap- 
e for the Coſts of the Defendant Te- 
ſtator, and produced to Two Attorneys, C. 
indifferently to be choſen between them, Cr. 
the Covenant being in the ſame Deed, it 


works as a Defeaſance or Acquittance, not 


as à diſtinct Ded, c. 1 Keb. 624. Holdy 
and Quay. gh een 


SHAIS LIZ» nnen ot OC Mt ! 
Luaſe or Rent, and not a Coomant. © 


F 


the Words are, in Conſideration of the Payment 


| of the Rent hereafter mentioned, he leaſeth, c. 


Reſeryation, 


and after, in the. ſame Indenture, B. cove- 
nants for him and his Aſſigns with A. and his 
Aſſigns, to pay 101. at certain Feaſts Year- 
ly, ©. This ſhall be a Rent, and not a Sum 
in groſs, for upon the whole Indenture, this 

all be a Reſeryation, and not a Covenant; 


and not a Co- for the Words | in Conſideration of the, Rent bere- 


venant. © 


after mentioned | make it clear, 2 Rol. 4h. 449. 
Htbowe and Heming. 000 ci X 


57 


s SO ,- 


Fo man Fo e = 


eee Cen . 


y Artieles the Teſfator cowenantzand ages 
wich the Defendant that he ſhalltiave and enio ß 


ſuch:zn Houſe and Land for s Years; and in 
conſederatiane Fremiſſorum the Defendant cove- 


nants and agrees to pay to the Teſtator, his 


Heirs; Executors and Aſſigns, an Annual 


Kent of 921. during the ſaid 6 Years, at the Rent and Re- 


Feaſt of the Annunciation, and St. Michael. — 
Defendant enters, Teſtator dies, Rent is ar- naar. 
rear, if it be a Covenant it is due to the Exe= 
cutor, if it be a Reſervation it follows the 
Reverſion, and ſo goes to the Heir. Per Car, 
This is meerly a Rent, and not a Covenant, 
and. the Words | covenant and grant that he ſhall 
enfoy] amount to a Leaſe, and is not a Sum 
in groſs, and he covenants to pay to him | 
and his Heirs. / Cro. Car. 207. Drake and Mon 2 Bulft. 281. 
day; i'r Owen 151, Alfo and-Denne's Caſe. 
Prior leaſeth à Rectory, rendering 4 1. 
pen Annum, and by the ſame Indenture grants 
colic Leſſee and his Aﬀigns, dare & reddere, Covenant, and 
Yepuly z 's. 4 d) for Portage, the Rent re- not a Rent. 
ſerwac is 4 J. and though 3 5. 4 d. is to be paid 
toithe Leſſee for Pottage, yet this is not any 
of the principal Rent to be retained 
y way of Defalcation, and by way of Co- 
venant the Leſſee is to receive 5. 4 d. Nev. 42. 
Chambers — * Copybold "oy Fa 
_ "Thomas Seley, ſeized o Lands 
for Life, did execute a Deed to Peter Seley, 
as a collateral Security to indemnify him for 
the Payment of 100 l. by which Deed, after 
a Recital of the Counterbond given to Peter, 
and the Eſtate which Thomas Seley had in the 
Lands, he did covenant, grant and agree 
for himſelf, his Executors, Adminiſtrators 
and Aſſigns, with the ſaid P. that he, his 
Executors and Adminiſtrators, . ſhould we 
_— & 


2 


10 


Leale and not theſe Lands from the Time of making the 


8 Covenant. {2;d Deed for 7 Years, and ſo from the End 


of 7 Years to 7 Years, for and during the 
Term of 49 Years, if Thomas ſhould ſo long 
live. The Court ſeemed inclined that it's a 


| Leaſe, and ſo a Forfeiture, there being no 


Rent, and not Articles of A 


a Sum in 


om to warrant it. It is a Rule, That the 


Verd [Covenant] will make a Leaſe, tbaugb the 
Mord [Grant] be omitted ; nay, a Licence to 


hold Land for a Time without either of theſe 
Words, will amount to a Leaſe, much more 


when the Words are, To have, hold and enjoy, 


the Lands for a Term certain: As Hob. 35. 
| iſdale and Eſſex, 2 Cro. 92, 398. 1 Rol. Abr. 

7. Cro. Car. 207. And it is now ſettled, 
that an Action of Debt may be brought up- 


on ſuch a Covenant; but it was ſmartly ar- 


gued on the other Side. If the conſtruing of 
it to be a Leaſe will work a Wrong, then it's 


only a Covenant and an Agreement, and no 


Intereſt will veſt; and therefore it ſhall not 
be intended a Leaſe in this Caſe of a Copy- 
hold, for if it ſhould, there would be a Wron 
done to the Leffor and Leſſee; for it would 
be a Forfeiture of the Eſtate in the one, and a 
defeating of the Security of the other; but 
no Judgment was given. 2 Mod. 80. Ri- 
chards and Seley. 3 Keb. 638. | Meſme Caſe. 
ement indented and ſeated 
between A. and B. the Words are, It cove- 
nanted and agreed, That A. doth lett ſuch Land 
to B. for 5 Tears from Michaelmas next, provi- 
ded that the Leſſee ſhall pay therefore at Mi- 
chaelmas and Lady-Day 100 l. by equal Por- 


tions; in as much as the firſt Words are a pre- 
ſent Leaſe, the Proviſo ſhall make a preſent 
Reſervation of the Recovery, and not a Sum 
in groſs. 2 Rol. Abr. 449. Vide plus infra. 
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| ? - Copanc 8 ant, and ant @ Solvendum. 4 


Plaintiff brings Debt on Bond againſt the 
Defendant, wherein the Defendant did ac- 
knowledge himſelf to be indebted to the 
Plaintiff in 40 J. which he did thereby co- 
venant to pay, when ſuch a Bill of Coſts 
ſhould be ſtated by Two Attorneys indiffe- 
rently to be choſen between them ; and ſets 
forth in his Declaration, That he named one 
Attorney, and -defired the Defendant to 
name another, . which he refuſeth to do, and 
ſo intitles himſelf to the Action. Per Car, 
This is a Covenant, and not a Solvendum, for 
elſe it will be in the Defendant's Power ne- 
ver to pay the Money, and the Plaintiff, 
having named an Attorney, ought to Re- 
cover. 2 Mod. 266. Sir J. Otway and Hol- 


Covenant, and not Account. | 


Covenant upon a Writing ſealed, by which Covenant lies 

e Defendant's Teſtator acknowledgeth him- upon a Wri. 
elf to be accountable to the Plaintiff for all rs Al 
ſuch Moneys which ſhall be charged by nega . 
him upon A. to be paid to B. and faith he covenants to 
charged ſo much upon 4, to be paid to B. be counts 
and that he had not paid it; wherefore he ble for 100 l. 
brought this Action againſt the Defendant, 
his Executors : Per C, Covenant well 
lies upon ſuch Words in a Deed, though, 
1 Cr. Geary and Raiſon was cited to the con- 
trary. Covenant will lie upon any Words in 4 
Deed, purporting an Agreement for Payment of 
Money. 1 Levins 47. Brice verſ Carr. Vi 
this Caſe, 1 Keb. 155. Et per Cur, There is 
Ve- 1 | no 


Ehe Law of Covenants: 
no other Remedy againſt Executors; and 
had it been againſt the Party himſelf, ſuch 
n being by one Perſon to pay 
Money charged upon FJ. S. for which an 
Account lieth not, he being not chargeable 
as Receiver or Baily, the only Remedy'is by 
Covenant, and it's not like Green and Reſon s 
Caſe, x Cro. x28. No Notice is given by the 
Plaintiff to Dixen; who, upon ſuch Bill, 
was to pay to Sir Thomas Viner, which per Cur. 
is not neceſſary. Vide 1 Keb. 15997. 
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Wielding and HE Words, Yielding and Paying, makes an 
paying. expreſs Covenant, and not a Covenant 
in Law only; as if a Man let Land for 

Years, reſerving a Rent, Action of Cove- 

; 1550.) nant lies for Non- Payment of the Rent, for 
+ 1 yeddendo;. the Rent is an Agreement for the 

| Payment of the Rent, which will make a 
» +», ©, Covenarit, 1 Ventr. 10. 1 Rot. Abr. 519. 
9 2292 Pl 10. MIB u .. 0: C1: es rt 
Tbe Lee Theſe Words in an Indenture of Leaſe, 
ſhall cepair. [ and the Leſſee fhall repair the Mills) being the 
Thing leaſed, as oft as Need ſhall require, 

and ſhall leave them ſufficiently repaired at 

the End of the Term, make a Covenant, for 

it is the clear Agreement of the Parties, 

and otherwiſe the Words | fhall leave, Cc. 

will not have any Effect, and becauſe of the 

laſt Words it cannot be a Condition, Brett 

and Cumberland; and being by Indenture, it 
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is meme of both Parties. Pop. 136. 2 Cre. 
179 N. Bein 3 ;: TY Yoy IS" . 

es] Leſſee for Years covenant to repair, &c. 
4s and it is agreed, that the 

eſſor ſhall find great Timber: This makes 
a Covenant on the Part of the Leſſor to find 
great Timber, by the Word [ agreed, ] and ſhall 
not be a Qualification of the Covenant of 
the Leſſee: But if che Leſſee covenant, to 1 Lei. 274. 
2 provided always that the Leſſor R. 183. 
ſhall” fin 


d great Timber without the Word 
{agreed;; ] this Proviſo ſhall not be any - 
Covenant 


on the Part of the Leſſor, but 
ſhall-only be a Qualification of the Cove- 
nant of the Leſſee. 1 Rol. Abr. 5 18. Holder 
and Taylors Caſe. In the Indenture of Ap- 
prentice, That Apprentice ſhall be Loyal, 
& Secreta ſua velaret; theſe Words imply a 
Covenant. Are 135. Stantons Caſe. 


II there are Articles of Agreement be- 


tween A. and B. by which it is agreed (upon 
a Marriage intended between A. and C.) that 


all the Stock of C. ſhall remain in the Hands 
of B. until A. ſhall make a certain Jointure to C. 
ipſo B. Annuatim ſolvendo to A. intereſſe pro inde ſe- 
cundum ratam 8 l. per Cent. &c. If B. does not 
2232 ſaid Intereſt, an Action of Covenant 
lies againſt him upon theſe Words; for that 
every Agreement by Deed is a Covenant, 
and otherwiſe A. ſhall not have any Remedy 


for the Money. 8 Car. B. R. Croſs and Ner-. 


they, I Rol. Abr. 518. Pl. 6. | 


Ila Man convey Land to another in Fee Covenant or 
with Warranty, and after the Land is evicted Warranty ac. 
by eigne Title for certain Years, the Grantee cording as the 
of the Land may have Action of Covenant *''Sian is. 


upon the ſaid Words againſt the Grantor up- 
on this Eviction, although the Warranty be 
50 1 


The Law of Covenants. 
annexed to the Freehold, for the ſaid Words 

make a Covenant if a Chattel be evicted, 
and a Warranty if a Freehold be demanded. 
1 Rol. . Rudy and Pruchcomb. ' 
This Caſe is more intelligibly reported in 

Hob. 3 Nl. 139. | : 70 

It is agreed, that there is no need of the 

Word Covenant to make a Covenant, but 

21 5 — the Hand and —— Pare 

_ ties, wh import an Agreement, i amount | to 

4 Covenant. 1 Rol. Abr. 518. Theſe Words 

Words of A- in a Leaſe for Years, That the Leſſee ſhall Re- 


. 


greement pair, make a-Covenant. | So in the Caſe of 
make a Cove · Indentures of Apprentiſſüp, there are not 


8 the formal Words of a Couenant, but only 
an Agreement, That the Maſter ſhall do this, 
and the Apprentice ſnall do that; theſe are 
Covenants, but in all theſe Caſes there is 
ſomething of an Undertaking. So Raul. 519. 
Walker's Caſe. If a Deed be made to another 

Words in the in theſe Words, e. I have a Writing in 

Future Fenſe. my Cuſtody, in which M ſtandeth bound to 
B. in 100 J. and I will be ready to produce 
it: This is a Covenant, for thus is a preſent 
engaging to do it. nh £ 

A. made a Billof Debt againſt B. for the Pay- 
ment of 20 J. ata Days, and in the end of the 
Deed covenanted and granted with B. hi 
Executors and Adminiſtrators, That if he 
made Default in any of the ſaid Payments, 
that then he will pay the Reſidue that then 
ſhall be unpaid ; and afterwards A: faik in 
the firſt Payment, and before the ſecond Day 
B. brought Action of Debt for the whole 20/. 
It was moved, if B. will ſue A. before the 
laſt Day, it ought to be by Way of Cove- 
nant, and not by Debt, But per Cur. the Action 
lies; for if one covenant to pay me 200 J. 

4 | at 
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The Lam df Covenants. 13 
at ſuch a Day, Action of Debt lies a fortiors, The Word 
when the Words of the Deed — —— 
and. Grant; for the Word Covenant ſome- ſoumeg in Co- 
times ſounds in Covenant, ſometimes in venant, ſome- 
— materiam. 1 Laon — in Con- 


The Teſtator was indebted to the Plaintiff Bond to yay 
by Bond, which he did thereby covenant to ; — 
pay, when ſuch a Bill of Coſts ſhould be fta- bo flared it 1 
ted by Iwo | Attorneys indifferently to be à Covenant, 
choſen between them; and ſets forth in his 
Declaration, That he named one Attorney, 
and deſired the Defendant's Executor to name 
another ; which he refuſed, and fo brings 
Action of Covenant. This is a Covenant, 
and not a Salvend ; and if it ſhould not be 
a Covenant, but an entire Bond, then it 
would be in the Power of the Obligor, whe- 
ther ever it ſhall be payable ; and the Plain- 
tiff, having named an Attorney, ought to 
recover. 2 Mod. 266. Sir Jobn Orway verſas 
Holdipps Executor, &c. I am content to give 
to V. 10 l. at Aichaelmas, and 0 l. at Lady- 
Daz, Action of Covenant lies upon it as well 
as Debt. 3 Leon. 119. R .. £35h, 

In Covenant on a Feoffment and Grant 
of Biſhops Lands, Breach was aſſigned, That 
the Defendant had no good Title, and De- 
murrer thereon ; the Court .conceives that 
this will not make any expreſs Covenant, 
but ded; will, and fo reſervando. 3 Keb. 549. 
Browning's Caſe. 

Covenant doth not lie againft Executors— 
of Tenants in Tail, upon theſe Words, De- Demiſe and 
wiſe and Grant. 1 Anderſon, p. 12. Upon Grant: 
the Words [ Demiſe and Grant] without any 
other Words, which comprehend — 

— 
Y 
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in them, this Action well lies, and a 


de Lam uf Wodrriants; 
dT by Eftoppel! is a good:iLeafe to 
Kction upon Exiction; and do 
= OE he was nat poſſeſs d by ingodl: a. Leaſe, is 
an ) nib nd Plea againſt the Deaſe by Indenture, 
. - which is an: Eſtoppel, without a 
Na? particular Caule. Cro, RF 73. Stiles and 
84 97 bot Hering och 
| Tor 2 "If the — grant 20.his Tenant, [chat he 
„ will not diſtrain him in ſuch a Part of his 
8 : Land for his Rent, this ſhall. be taken to be 
a god Covenant, by: this Word. (Grant 
pal Seck. 69. 5 
Af a Man make a Leafs for Years,/and 
warrant it to the Leſſee; his Heirs and Afi 
though this be not a Warranty, yet 162800 
Cdyenant in Law. Br. Cov. 38. 
Thoughithe Words Vendidit — Gtranſt 
uur, "Coops not amount to a Covenant againſt 
an eigne Title, yet a the Covenantor it 
will amount to a enant. 3 Keb. zog. 
Deering. cant”) Farrington. . 
A Leaſe for Years —_ to A. determina. 
ble u the Lives of B. C. and D. B. dies, 
A. sto E. and E. reciting the Death of 
B. and the Aſſignment to him, aſſigns the 
Term to E and covenants with him, That 
he himſelf is lawfully poſſeſs d of all the 
Premiſſes of a and ſufficient Eſtate for 
the 1 ſaid X * if W 
C. D. or e them ſhall hap n 
to live, and they the aid C. and D. heb yes 
in full Life, — the Words are not, (and 
that) the ſaid C. and D. are yet in full Life; 
poet this is implied by the Words, and is as a 
11-22) ſeveral Covenant, or otherwiſe the laſt Part 
would be void and of none Effect. The 
Breach was, That C. was dead at the Fad of 
the Aſſignment. 2 Rol. Abr. 249. Pl. 2. 


* 2 3 


nd this 
vetle' that 


The Law ol Covenants: 
Where Recital amounti to a Covenant. 


Covenant on Demiſe of à Coal-Mine, 
whereby its recited, That before ſcaling of 
the Indenture, it was agreed the Plaintiff 
ſhould have the 3d Part digged;&c. On De- 

murrer to the Declaration it was excepted, That 
ö here is no Covenant to pay the 3d Part, but 
g a Recital of an Agreement to have it. But by Recital, Thar 
5 Hales; were it but a Recital, that before the it is agreed. 
] | Indenturethey were agreed, it is a Covenant; 

- | and fo to ſay; Whereas it was agreed to pay 
d | 201. for now the Indenture it ſelf confirms 
4 the Agreement, and Intent Precedent, tho 

it be relative to the former Act in Pais, when 

it's declared by Deed, it is now a Covenant 
/- | by: the Indenture. 3 Keb. 465. | Barfoot and 
| Picard. | TAY ai, | 
w Defendant covenanted by Articles, reciting, A Corenant 
4+ | That a Marriage was intended between the chat doth not 
- [| Defendant and one Rebecca, Widow, who — 
a- had ſeven Sons; the Defendant covenanted that leads and 
es, in the ſaid Articles, having recited, That occaſions it, 
of | R. M. deceaſed, Father of the ſaid ſeven ſhall nor 
he | Brothers, had by his Will bequeathed, cuili- oblige, &. 


aat ber ipſor pred” Foſeph' Facob, &c. (only leaving 


out Nathaniel) the Sum of 5o J. a- piece; co- 


for | venants with the Plaintiff to pay to the ſaid 
aid J ſeven Sons, naming Nathaniel, pred ſeperales 
ng Legationet, vel Sum 50 l. and the Defendant 
yet I pleads further, he paid to the ſix Sons 50 J. a- 
and I piece, and ſheweth Performance of the other 
ife ; Articles: Plaintiff demurs, becauſe he ſhews 
as 4 ¶ not he paid gol. ro Nathaniel, and he didexpret- 
Part ¶ ly covenant to pay the ſaid Nathaniel, and the 
The I reft, the ſaid ſeveral Legacies or Sums of 50ʃ. 
e of ¶ Per Cur, in the Recitalof the ſaid Will, nothing 
Is mentioned to have been bequeathed to Na- 
Where thaniel 


18 The Law ol Covenants, 
thaniel as well as the reſt, though he cove- 
nants to pay to Nathaniel as well as the reſt, 

2 is Legationer, ſumma pred', and there 

being no Legacy to Nathaniel, and that ap- 

pearing- by the Recital of the Will, his Co- 
vehant ſhall not oblige the Defendant to pay 
him any Thing. 2 Ventr. 140. George and 
| Badching t e yeg 4 nh ay oU Gt ar hay 

"effi en TA: by his Deed Poll recited, That he was 

päaoſſeſſed of certain Lands for Years of a cer- 
tain Term, by and lawful Conveyance 

he aſſigned the fame to J. S. with divers Co- 
venants, Articles and Agreements, in the 

ſaid Deed contained, which are or ought 
to be performed on his Part: The Q was, 
If the Recital be an Article or Agreement 
within the Meaning of the Condition of the 

Bond for Performance. Per Gaudy, it is an 

Agreement, every Thing contained in the 

Deed is an Agreement, and not only that 

which I am bound to perform. It was mo- 

ved, If that Recital be within theſe Words 
of the Condition, | which are or ought to be 
formed on my Part?] And ſome were of Opinion, 

ir is not within thoſe Words, for that extends 
only in futurum; but this Recital is of a1 

Recital being Thing paſt; or at leaſt preſent. Clench; Re- 

g.,— 2s | e ; 
conſidered - Cital of it ſelf is nothing, but being joined! 
with the reſt and conſidered with the reſt of the Deed, it 

of the —_ is material as here, for againſt this Recital e 

15 Material. he cannot ſay that he hath not any Thing in d 

the Term, and it was clearly reſolved, Thar if 

: 
h 
t 
t 


if the Party had not that Intereſt by a 
good and lawful Conveyance, the Obliga- 
tion was forfeited. 1 Leon. 122. Severn 


and Clerk. 
In 


. 8 K AI 


The Law of Cobenants. 
In Bebington and Allens Caſe, theſe Words 
[paying the Rent] is no Condition Pre- 
cedent, but rather Concomitant, and is the 
Conſideration whereupon the Party is to do 
the Act, and is liable to Conſtruction as the 
Subject Matter is, the Word [paying] and 
without Conſtruction (unleſs as in the Caſe 
of Dier 371. it be Precedent) doth not im- 
port a Condition; but clearly here it can be 
no Condition, being an uſual Clauſe at the 
End of all Leaſes. 2 Keb. 9. 23. 25 


1 a; £> 2 4 
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What Words amount to a Copenant, and not to 
a Condition ; or to a Condition, and not to a Co- 
* Venant. | 


Eſſee beglughe Covenant, and declared, 
That the Leſſor covenanted with him, 
that he paying the Rent, and performing 
the Covenants on his Part to be pertormed, 
ſhall quietly enjoy; the Breach aſſigned was 
a Diſturbance b the Leſſor. Leſſor leads, 
the Plaintiff did enjoy. quietly till ſuch a 
Time; but then he cut Wood down, which 
was contrary to his Covenant, and then he 
entered. The Qu was, Whether the Defen- 
dant's Covenant was Conditional or not ? For 
if ic amount to a Condition, then the Leſſor's 
Entry is lawful; but if it be a Covenant, 
he ought to bring his Action. Per Cur, 
the Covenant is not Conditional, for 


the Word, Paying and Performing, ſignify no 


more than that he enjoy under the 
Rents and Coyenants. Indeed, the Word 
8:2 TL Pay= 


20 The Law vf Covenants. 
Where the [Paying] may in fonte' Cafes ambunt to 2 
Word Paying Condition; but that is, where without ſuch 
Condition, * Conſtruction the Party can have no Remedy. 
and where 2 Med. 35. Vaughan 3 2. 1 Sid. 266, 280. 
not. Leſſor covenants, That the Leſſee, paying 

his Rent, ſhall enjoy the Land demifed du- 
ring the whole Term the Leſſee did not pay 
the Rent, and after ts ejected by a Title Pa- 
ramount, by Two Judges againſt One: The 
Covenant is Conditional, and the Leſſee 
ſnall not have Advantage of it, if he did not 


perform the Condition which is created by 


this Word [Paying]. 4 Leon. p. 50. 
A Man lets Land by Indenture, and in it 
is ſuch a Clauſe, and it is covenanted (or a- 
reed) between the ſaid Parties, that the Leſ- 
ce ſhall not do ſuch a Thing upon Pain of 
forfeiting his Eſtate. It is a Condition, for 
the Words being indifferent whether of the 
Leſſee or Leſſor, they ſhall be taken for the 
Words of the Leſſor. 1 Ral. Abr. 407, 408. 
Sir Thomas Fones. p. 206. in Warren and 
Arthur's Caſe. ' One covenants that che 
Plaintiff ſhall quietly enjoy the Land de- 
miſled, paying the Rent reſerved : And 
there it was pleaded, That the Plain- 
tiff had not paid the Rent according 
to the Reſervation and Demur upon 
this; but it was adjudged there, that tlie 
Word [Paying] doth not make the Covenant 
Conditional, but that it was a Reciprocal 
Covenant, for which the Party may have his 
Action. This Caſe is reported, 2 Mod. 34. 
The Caſe there was, The Breach aſſigned 
was a Diſturbance by the Leſſor; Defendant 
pleads, that till ſuch a Time the Plaintiff 
did quietly etyoy ; but that then he cut down 
Wood, which was contrary to his 9 
where 
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whereupon he entered. Now if this Defen- | 
dant's Covenant amount to a Condition, then 
his Entry islawful. Per Cur, Itamountstoa Co- 
venant only, and makes not a Condition; nor 
was it ever known, that by theſe Words the 
Leſſor entered for Non-payment of Rent. 
One made a Leaſe for Years, Leſſor co- a Covenane 
venanted that the Leſſee ſhould have Houſe- on the Part of 
boot, Hayboot and Plowboot, without com- the Leſſor, _ 
mitting any Waſte, upon Pain of Forfeiture of ud not acon- 
the Leaſe. The Covenant is no more than en. 
what the Law appoints, and therefore vain ; 
and it's a Covenant on the Part of the Leſſor, 
and ſo cannot be a Condition. Cro. Elix. 604. 
Archdeacon verſus Fennor. 
A. makes a Leaſe of Lands to B. for 10 
Years, rendring Rent, and B. covenants to Re- 
pair; afterwards A. by his Will deviſeth, That 
B. ſhall have the Lands for 30 Years, after the 
10 Years, under the like Covenants as are Covenants in 
compriſed in the Leaſe : This makes it to be — 
Conditions in the Second Leaſe what were tions in 4 fr. 
Covenants in the firſt, for they cannot be cond. 
Covenants for want of a Deed; and if they 
ſhould not be Conditions, the Heir of the 
Leſſor were without Remedy, if they are 
not performed. Godb. 98, 99. 2 Leon. Pl. 40. 
Owen 54. Machele and Dunton. | 
Leflee covenants by the ſame Indenture of Where a Co. 
Leaſe, that he will not alien nor aſſign his venant is a 
Term to any other but to his Wife for Life, Condirion to | 
and the Reſidue of the Term to his Children, — wp 
or one of his youngeſt Brothers, upon Pain ; 
of forfeiture of his Leaſe ; the Leſſee aſſigns 
it to his Brother, having a Wife. This Co- 
venant is a Condition to defeat the Eſtate ; 
for being by Indenture, they are the Words 
of both Parties, and are ſufficient to deter. 
C 3 mine 
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Proviſo a- 
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mine the Leaſe. Cr. Fac. 389. Whichcoat and 
M. 2 Bal. 296; © | | 

Recoverors to an Uſe, before the Statute 


27 H. 8. make a Leaſe for 99 Years by. In- 
- denture, at 10 J. Rent; Leſſee by the ſame 


Indenture covenanted, That he will pay the 
Rent to Ceſtuy que Uſe, his Heirs and Aſſigns, 
proviſo ſemper, if the ſaid Ceſtuy que Uſe doth 


not make his Heir-Male his Aſſignee, that 


then he fhall pay the Rent to the Recove- 
rors, their Heirs and Afigns; afterwards 
Cefuy ue Uſe dieth, and doth not make his 
eir-Male his Aſſignee, Leſſee doth not pay 
the Rent to the Recoverors. The Qu' was, 
If this Eſtate were forfeited, and that this 
Proviſo makes his Eſtate Conditional? Per 
Gur”, Its no Condition that went to the E- 
ſtate, but only abridged the Covenant. 


Cro. Eliz. 73. Scots Cale. 2 Leon. 128. 


In Treſpaſs, Defendant juſtifies, for that 
M. ſeized of Lands let them to the Plain- 
tiff except the Trees and Liberty of Eradi- 
cating, & aſport' cum averiis reparand ſepes 
& implend' froeas, and M. grants the Trees 
and the Liberty to 4 and he and the other 
Defendants, as his Servants, uſe this Liberty, 
which is ſpecially pleaded, que eff ead' Fraio. 
Plaintiff demurs, and for Cauſe ſhews, that 


Covenant, and the Defendants have not alledged that they 
not a Condi- have filled the Ditches, and amended the 


tion. 


Hedges, according to the Agreement. Pol- 
lexfen for the Plaintiff ſhewed, that this is a 


Condition, and not being performed, de- 


ſtroys the Agreement, and avoids the Liber- 
ty. But per Cyr, This is not a Condition, 
but a Covenant, for which rhe Leſſee hath 
Remedy by Action. It was objected, That 
the Power and Liberty was annexed to 74 

K. 2 


Covenant and Grant, ſhall not create a viſo ſhall not 
Condition, but be of the ſame Nature as make a Con- 


to and with, &c. That the ſaid Earl of 


for Oar. 4 Lon. 147. Moor 174. 


* 


*. 
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Reverſion, which is not granted to A. ſed 


non allec', for the Liberty is annexed to the 
Trees, and incident to them, and aſſignable 
with them. Sir Tho. Jones 225. Warren and 
Aſter alias Arthur. | 
A Proviſo, coupled with. cation Words of Where a Pro- 


other Words of Grant, as, Proviſo ſemper, "_— 
and the faid' 4. B. covenants and grants 


Huntington, and Lord Mountjoy , may dig 


Debt on Bond, for Performance of Arti- 
cles; the Plaintiff covenanted with the 
Defendant to eur over his Trade to 
him, and that he ſhould not endeavour 
to take away any of his Cuſtomers; and 
in Conſideration of the Performance of 
this Covenant, the Defendant covenanted 
to pay the Plaintiff 60 l. Annum du- 
ring his Life. Theſe Words, in Confidera- 
tione Performationu, make it a Condition Pre- 
cedent, which muſt be averred. 3 Leon. 
219. Per Car. præter Twiſden.  Twiſden, How 
long muſt he ſtay till he be entitled to 
his Annuity ? As long as he lives? For this 
Covenant may be broken at any Time. Better report- 
Maledicta expoſitio. 1 Mod. 64. Humloct and ed by Sanders. 
Blacklow. Et 2 Sand. 155. 2 Keeble 674. 
Lord Cramwells Caſe, the Words, cove- 


nanted, provided and agreed, give an Al. 
vantage of a Condition „or 2 Cove- . 140 
nanc. $30 | FR 94 on EY 
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Pluis, where ¶ Provided] amount; to a Condition, 


Grant by the Earl of Pembroke of the Lieu: 
tenancy or Deputyſhip of the Weſt Part of 
the Forreſt of Selwood, to Sir Maurice Berkley, 
and the Heirs Males of his Body : Provided 
always, and the ſaid Sir Maurice covenanted 
and granted, c. with the ſaid Earl, his, &. 
That it ſhall be lawful for the ſaid Earl, his 
Heirs and Aſſigns, to have all the Preemi- 
nence and Commandment of the ſaid Game 
and Hunting there, as if the Grant had not 

Provided al- been made. Provided alſo, and the ſaid 
ſo, and it is Sir Maurice covenanted for, &. to and with 
covenanted, the ſaid Earl, his, &c. That the ſaid Sir Mau- 


— rice, and the Heirs Males of this Body, would 


ir is a Cove. Preſerve the Game as it hath been uſed, and 
nent, and that they ſhould not cut any Wood, &c. 
where « Con- Sir Henry Berkley, Son of Sir Maurice, cut down 
dition. Four Timber Trees. Qu. was, If this were a 
Condition, and ſo gave Entry to the Earl on 
a Covenant? FRE 
Per Cur, The firſt Proviſo is not a Condi- 
tion but a Covenant, either becauſe by this 
he is not to do more than he may do by his 
ſuperior Cuſtody, in which Caſe he ought to 
do it by his own Authority ; or if it be taken 
that he may kill the Game at his Pleaſure, 
it is void, becauſe againſt his Office. 
Where Pro- 2. The ſecond Proviſo is but a bare Cove - 
viſois a bare nant, it ſhall be entirely the Words of the 
— Grantee himſelf as the Covenant is, and with- 
and ub. out the Words of the Grantor a Condition 
cannot be. And therefore, ſuppoſe it had 
beeti on the other Part, provided always, and 
the Grantor covenants that the Grantee ſhall 


have 
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The Law ok Covenants. "ug 
have the Refuſe of the Browſe, &c. This is 2 This Caſe 
meer Covenant, Poph. 116. Earl of Pembroke otherwiſe res 
ver.” Sir Henry Berkley, a Caſe there put by ported by 
Serjeant Bendlow, was this: | | m . 
Provided always, and it was covenanted, — 2 No 
granted and agreed between the Parties, It 
the Leſſee fell or alien the Term, that the 
Leffor ſhall have the Preferment. This they 
agreed to be a good Condition, becauſe they 
are the Words as well of the Leſſor as of the 
Leſſee. But the Caſe of Harrington and Pepull, 
17 Eliz. B. R. Pepul made a Leaſe for Years 
to Harrington of a Farm, except the Wood, 
and covenanted with the Leſſee, that he ſhall 
take all manner of Underwood. Provided 
always, and the Leſſee covenants, that he 
will not cut any manner of Timber-Trees, 
and it was adjudged no Condition, Poph. ibid. 
117. | | 
Tf there are Articles of Agreement made 
by Indenture between A. and B. by which A. 
agrees that B. ſhall have an Houſe in a Street 
in London for certain Years, provided and up- 
on Condition that B. ſhall receive and pay 
the Rents of the other Houſes in the ſame 
Street of A. mentioned in a Schedule. And 
it is further agreed, that B. for his Labour in 
collecting the ſaid Rent, ſhall have the 
Overplus of the Rents beyond ſuch a Sum. 
This is not any Covenant on the Part of B. 
to bind him to receive and pay the Rents 
mentioned in the Schedule; but the Proviſo 
will make the Eſtate of B. void in the Houſe 
(this being a Leaſe, and will not make a Co- 
venant). A. 4 Car. 1. B. R. Geary and Rea- 
fon, Cr. Car. 128, yet ſee 1 Levin 47. Price 
yer. Carr, & 45. . | 
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26 che Lan ot Cobenants. 
If A. make a Deed to B. in theſe Words; 

I T have in my Cuſtody one Writing Obligatory, in 
which Writing Obligatory one William now Hand- 
eth bound tothe ſaid B. for the Payment of 4001. 


: - ſuch a Day, being the proper Money of B. and I 


will be my at all Times when I ſhall be required 
e ſame Writing Obligatory to the ſaid 
B. If B. after demands the Obligation of the 


to deliver t 


[1 vin be faid 4. and he refuſeth to deliver it, B. may 
ready at all have an Action of Covenant upon this Deed, 


Times to de- by force of theſe Words, [and I will be rea- 
liver] amount qy at all Times when I ſhall be required to 


1 redeliver the ſame,] 11 Car. B. R. Walker's 
: Caſe. : 

Proviſo, If A. let to B. for Life, with a Proviſo, 
where it That if the Leſſee dies within the Term of 
makes not = Forty Years, that then the Executors of the 
— only 2 Leſſee ſhall have it for ſo many of the Years 
ovenant- which ſhall amount to the Number of Forty 
Years, to be accounted from the Date of the 
Indenture of Leaſe. This Proviſo ſhall not 

make a Leaſe, but only a Covenant, Dier x50. 

1 Rep. 155. Rector of Chedingtion's Caſe. 

Covenant, on Action of Covenant was brought 


what Words. theſe Words, (wviz.) I oblige my ſelf to pay ſo 


much Money at ſuch a Day, and ſs much at ſuch 
a Day. Per Cur, Action of Covenant lies, 
eſpecially if both Days are not paſs'd ; but 
the Chief Baron Bridgeman doubted, how the 
Law would have been if the Words were, Te- 
ner! & firmiter obligari, for that thoſe Words 
ſound in Debt and not in Covenant. And 
per Cur, the Words, quod teneat Conventionem, 
and de Conventione fratta, are all one, Hardr. 
178. Norris Caſe. TIC . 

bere the It hath been a general Rule, That the Word 
Word Cove- Covenant will make a Leaſe, tho the Word Gran 


nant will be omitted; much more when the Words are, 
make a Leaſe. | {OD To 


The Law ol Covenants;: 
To Hold, Enjoy, &c.' 2 Mod. . 80. 
one covenant to 


Condition, for the Intent of the Parties is 


27 


But if 
grant and ſuffer one to en- 
joy ſuch Lands, this will not amount to a 


only to make it a Covenant. 6 
1 Biſhop of Rocheſter let Lands to the Defen- 
I danr. Plaintiff replies, Thar the ſaid Leaſe was 
upon Condition, (viz.) the Leſſee by the In- 
| denture of the ſaid Leaſe did covenant, that 
» | he would not put out nor diſturb any of the 
I Tenants inhabiting within the ſaid Mannor 
out of their Tenements, doing their Duties 
according to the Cuſtom of the ſaid Mannor, 

and ſhewed the Defendant had put out one 
; A. G. a Tenant, Oc. and that the Biſhop had 

reenter d for the Condition broken. Per 
2 Cur, it is a Condition, tho the Words ſound A Condition, 
> | in Covenant, and be the Words of the Leſſee, tho' the 
er the Leaſe being made by Indenture, che Words ſound 
e flame is the Deed of both, and every Word * ** 
„in it is ſpoken by both Parties; and tho he 
0 may have Action of Covenant, yet he can- 
not thereby overthrow the Leaſe as by Ent 
% for Condition broken; and yet by the Words 
z it ſeems that the Meaning of the Indenture 
was, that by the Breach of this Covenant the 
” | Eftate ſhould be defeated. So 24 Eliz, Hill 
- and Lockham : By Indenture the Leſſee co- 
1 venanted to grind all his Corn at the Leſſor's 
45 Mill, and in the End of the Indenture 
1 — * to e 

ub ors facturæ, and by the Opinion © 
= be who e Court the ſame was a Condition ; — oy 
. but in the principal Caſe the Breach was not any Tenant 
„well aligned. It is ſaid; he had put out a Wo- of the Man- 
man, unam Tenentem, &c. and perhaps ſhe — 
— was but Tenant at Will, and the Covenant men, — 
7 / er only to Copyholders, and perhaps — their Duties. 


Che Law of Cevenants. 

had diſſeiſed one of the Tenants, and tlien 
the putting her out is no Breach; it's ſaid ſhe 
had done her Duty that might be once, he 
ought to have ſaid ſhe had done her Duty al- 
ways, and the Exceptions were incurable, 
1 Leon. p. 24. Thomas and Ward. 

The Parſon of D. covenanted with one of 
his Pariſhioners, that he ſhould pay no Tythes, 
for which the Pariſhioner covenanted to pay 
to the Parſon an Annual Sum of Money,and 
afterwards the Tythe not being paid, the Par- 
ſon ſued him in the Court Chriſtian, and the 
other prayed a Prohibition. Per Cur, It's a 
bare Covenant and no Intereſt of the T ythes 
paſs, but it's a bare Covenant, and the Party 
who is ſued for Tythes has no Remedy but 
by Action of Covenant, Popb. 140. Falcher 
and Guffm. © | 


Clapham and Moyle's Caſe. _ + 


On Marriage agreed on between the De- 
fendant and one Mary J. 1500 l. was to be 
paid by Articles at ſeveral Days to the Plain- 
tiff, and he to convey ſeveral Lands and an 
Office to the Defendant, Proviſo that the De- 
fendant out of the firſt Three Years Profits 
ſhould pay 500 l. to the Plaintiff, Plaintiff 
brings Debt on this Proviſo, averring Profits 
above the Value received, and that the Mar- 
riage took Effet. Defendant demurs,becauſe 
this Proviſo is in Nature of a Defeaſance or 

Where « Pro. Condition. Per Cur”, this Proviſo can never 
viſo can have have any Effect as a Condition, Moyle was to 
no Effect as ſurrender to bring the other in, but could not 
a Condition, re-enjoy jt on Breach of Condition. There 
— — 4 are no Words that refer or direct to any Pro- 
— — viſo to be in the future Grant, nor would the 

Matter bear it, being an Office of 

an 
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and therefore could not be reduced on Breach 

of the Condition; it muſt be conſtrued by 
Agreement of the Parties to be a Covenant, 
1 Keb. 842, 860, 892. This Proviſo is not 
by Way of Defeaſance, but Agreement, 1 Lev. 
155. Per tot Cur, it amount but to a Covenant 
by Articles. It is covenanted and agreed be- 
tween the Parties, that 7. H. doth let the 
the ſaid Lands for and during Five Years, 
to begin, ec. Provided always LB ſaid 
Defendant] ſhall pay to the Plaintiff yearly, 
at ſuch Feaſt-Days by equal Portions, ec. du- 
ring the Term. And the ſaid Parties agree 


that a Leaſe ſhall be made purſuant. Per Cur, Articles a- 


This is an immediate Leaſe, becauſe of the mounting to 
an immediate 


Words { he doth let.) 2. This Proviſo is a 
good Reſervation of the Rent, it being by 
Articles whereunto either of them were Par- 
ties: Per Popham, it's a Reſervation and a 


Condition alſo. Proviſo joined with the where Pr 
Words of Covenant, make it a Condition if makes a 
and a Covenant alſo, Cr. Eliz. 486. Har- C—_ 

ang 4 * 


99 
Meſme Caſe. dition alſo. 


rington and Wiſe, as in Moo. 859. and Noy. 


fa Man by Indenture lets Lands for Years, 
provided always, and it is covenanted and 
agreed between the ſaid Parties, that the 
Leſſee ſhould not alien, and it was adjuged 
that this was a Condition by Force of the 
Proviſo, and a Covenant by Force of the 

other Words, 1 Inf. 203. b. | 
Action of Covenant on Conceſſi & Feoffavi, 
in a Conveyance of an Inheritance, and 
Breach aſſigned in Entry on the Plaintiff. De- 
ſendant demurs. The Qu. was, Whether Con- 
cſi make a Warranty or Covenant in Caſe of 
Inheritance, as it doth on a Term? The Court 
enclined it would not, Hob, 3 Keb. 188. 
3 CHAP. 


Entry into 
Land except - 
ed, no Breach. 


The Law of Covenants. 
CHAP. IV. 


What ſhall be ſaid an Agreement , and what 
Agreement amounts to a Covenant. 


— — 


a Man let a Mannor by Indenture, ex- 
cept a certain Parcel of Land, and the 
Leſſee enters into Bond to perform. all the 
Covenants, Articles and Agreements con- 
tained in the Indenture, and after the Leſſee 
enters into the Land excepted; yet this is 
not any Breach of the Condition, for: the 
Land excepted is not leaſed, and is as if it 
had not been named, and therefore cannot 
be intended an Agreement to be performed 
on the Part of the Leſſee within the Intent 


of the Indenture, 1 Rolls Abr. 431. Ruſſell and 
SGullnoll. | 


Farneſt Part 
of the Sam. 


Where Anti- 
quity has a 
mutual Re- 
medy, 


On Oyer, the Specialty was, ſſ. 11 May 1668. 
It is agreed upon by Dr. J. P. and B. C. Eſq; That 
the [Gd B. C. ſhall give to the ſaid Dr. 500 l. 


for ſuch Land and Houſe, and the Brewing-Veſſels. 
In Witneſs whereof, we do put our Hands and Seal, 


mutually. given as Earneſt, in Performance of this, 
Fs. the Money to be paid a Meek after Midſum- 
mer, 1668, Per Cur', the Earneſt ſhall be in- 
tended as Part of the Sum, and the Action is 
well brought without Averment of the Con- 
veyance of the Land, for it ſhall be intended 
that both Parties had ſealed the Specialty, 
and if the Plaintiff hath not conveyed the 
Land to the Defendant, he hath alſo an 
Action of Covenant againſt the Plaintiff up- 
on the Agreement contained in the Deed, 
which amounts to a Covenant on the Plain- 


7 tilt 


The Law of Covenants. 
tiff's Part to convey the Land, and ſo each 
Party hath mutual _— _ the other; 
otherwiſe if the Specialty had been the Words 
of the Defendant only, and not the Words of 
I both Parties by Way of Agreement, as here 
* | iris; and in the Concluſion it's ſaid, both Par- 
ties have ſealed it, 1 Sand. 319. Pordage and 
Cole ver. Caſe, 1 Lev. 274. & Raym. 183. 
1 2 Keb. 569. | 28 £33051 
A. by his Deed-Poll recited, That whereas 
> | he was poſſeſſed of certain Lands for Years 
of a certain Term,” by good and lawful Con- 
e || yeyance he aſſigned the ſame to F. S. with 
divers Covenants, Articles and Agreements 
ein the ſaid Deed contained, which are or 
It | ought to be performed on his Part: The 
t | Queſtion was, If this Recital [Whereas he 
d | was, ] be an Article or Agreement within 
it the Meaning of the Condition of the ſaid 
4 |} Obligation, which was given to perform, &.? 
Per Gawdy, it is an Agreement. For in ſuch here a Re 
8. Caſe I agree I am poſſeſs d of it, for every cital amouncg 
at Thing contained in the Deed is an Agree- to an Agtee- 
ment, and not only that which I am bound ment. 
to perform; as if I recite by my Deed, that 
„ I am poſſeſsd of ſuch an Intereſt in certain 
1s, Lands, and aſſign it over by the ſame Deed, 
and thereby covenant to pr all Agree- 
in- ments in the Deed; it I be not poſſeſs d of 
is If ſuch Intereſt, the Covenant is broken. Per 
"N- Clench, Recital of it ſelf is nothing, but being 
led joined and conſidered with the reſt of the 
ty, | Deed, it is Material, as here, for againſt this 
the Recital he cannot ſay he hath any Thing in 
an ¶ the Term. And it was reſolved, that if the 
up- Party had not that Intereſt by a good and 
20, lawful Conveyance, the Obligation was for- 
ain: fetred, x Leon p. F22+ Severn and Clark, Agree- 
oF ment 
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ment to pay makes a Covenant, 2 Mod. 92 
268, 269. 
A Condition to perform Covenants and 
Agreements; one was, That the Plaintiff had 
covenanted with the Defendant, that it ſhould 
be lawful for the Defendant to cut down 
Wood for Fireboot and Hedgeboot, without 
making Waſte, or cutting more than neceſſary; 
the Plaintiff aſſigns a Breach in that Cove- 
nant (which is in Truth the Plaintiff's Co- 
venant); the Exception was, that the Con- 
dition ought bus to extend unto Covenants 
to be performed on the Part of the Leſſee; 
Agreement {ed nom allocat. It is the Agreement of the 


br Leſlee, Leſſee, tho it is the Covenant of the Leſſor, 
nant of the 7 Leon. 324. Stepbenſon Caſe. | 


Leſſor. It may be the Agreement of the Leſſee, 
tho it be the Covenant of the Leflor, 1 Le- 
on. 324. vid. ſupra. A af 

What a- Agreement 1n Articles with Covenant on 


mounts to a the Plaintiff's Side to ſettle a Jointure, and 
Covenant to on the other Side to pay 6000 J. and it is a- 

levy a Fine. greed in the Articles, That a Fine was in- 
tended to be levied of ſuch Lands, Cc. for 
ſecuring the Payment of the 6000 /. Per Dow 
Cancello & auters Fudges, this is a Covenant 
to levy a Fine, 2 Mod. 87. 


2 Mid. 30,81, What Words of Covenant or A ſhall a- 
mount to 4 Leaſe, and what ſhall be a Cove- 
nant only. Vide ſupra Leaſe-Rent, and not 4 

Covenant. | 


Covenant to If a Man covenant to permit and ſuffer 
pe. mit one to another to have, hold and enjoy certain 
enjoy, Ce. is Lands à die dat for Life. this is a Covenant 
> appr? and no Leaſe, and the Law will not expect 
no Leaf. any Livery, and for this he ſhall not be Te: 

| nant 


pra Drake and Monday's Caſe. And the Words enjoy the 
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nant at Will, x Roll. Abr. 859. Tooker and 
Squier, | | | 
Covenant in ſome Caſes ſhall amount to a Where Cove. 
Grant. As, one covenants quod Licitum foret nant ſhall a- 
tor the Leſſee to take neceſſary Fireboot and Mount to a 
Houſeboot to be expended, and for the Re- Gra 
paration of the Premiſſes, Cr. Fac. 291. Pur- | 
frey and Grymes. „ LOBE 26% 
The Words, Covenant and grant that he Covenant 
ſhall enjoy the Lands for Six Years, amounts and grant 
to a Leaſe, and ſhall bind the Heirs, vid. ſu- chat one ſhall 


9 : 


L 0 
of the Covenant and Grant of the Leſſee, that — a 


he ſhall pay ſuch a Rent yearly, amounts to Leaſe. 

a Reſervation, Cr. Fac. 207. | 2 
G. H. being ſeiſed of Land in Fee, cove- Mortgage 

nanted with M. V. to convey it by Fine or and not a 

other Aſſurance to M. V. and his Heirs be- Leaſe. 

fore, &c. which ſhould be to the Uſe of him 

and his Heirs, with a Proviſo, That if he paid 

to M. I. 10e l. at the End of 13 Years 

that then he might re-enter, and that all Af- 

ſurances ſhould be to the Coniſor; and cove- 

nanted and granted for him and his Heirs 

with the ſaid M. V. and his Heirs, That he 

and his Heirs ſhould enjoy the ſaid Land un- 

til the End of the ſaid 13 Years, and after 

for ever, if the ſaid —2 7 was unpaid; and 

M. V. covenanted to pay yearly two Capons, 

and that he would not commit any Waſte. Per 

Cur, this is not a Leaſe, for the Intent of the 

Parties was, it ſnould be a Mortgage, which 

is but a Covenant that he ſhall enjoy during 

the Time of the Mortgage, and not a Leaſe, 

and the Covenant for quiet Enjoy ment ſhews 

as much, Cr. Fac. 172. Evans and Thomas. 
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34 The Law 'of Covenants = 
| One Pleaſance's Caſe, cited Cr. Fac. Yz. It 
— — one covenants and grants with another, that 
that dne ſhall he ſhall have and hold his Lands for ſo many 
have and Tears, it is a, good and abſolute Leaſe: But 
_— if he covenants and grants that he ſhall enj 
1 Leaſe, bis Lands for Ten Years, it is not a Leaſe . 
©. becauſe it ſounds only in Covenant. 
It was ſaid in Littleton and Pern's Caſe, 1 Le- 
on. 36, & 118, 119. If A. covenants with B. 
that C. ſhall have his Land for ſo many Years, 
rendring ſuch a Rent, here is not any Leaſe, 
and therefore no Rent ; but if A. had cove- 
nanted with C. himſelf it had been otherwiſe, 
becauſe between the ſaid Parties. | 
Agreement An Agreement or Covenant made between 
between F. S. and J. N. that F. D. ſhall have ſuch 
Strangers not Lands for Years, this being made between 
to amount to Strangers cannot amount to a Leaſe. So if 
Leaſe, F. S. dovenants with J. D. that his Executors 
ſhall have fuch Land for Twenty One Years, 
this cannot amount to a Leaſe, for they are 
in this Degree as Strangers, Cr. Eliz. 173. 
Porry und Allen, and ſo is Littleton and Pern's 
Caſe, 1 Leon. 136. 

In Indenture of Articles the Plaintiff cove- 
nants, that Edward, Brother of the Defendant, 
ſhould enjoy ſuch Lands until the Feaſt of 
St. Michael next following, rendring ſuch a 
Rent at the End of the ſaid Term, and that 
Edward ſhould pay ſuch Rent. The Defen- 
dant pleaded, that his ſaid Brother paid to 
the Plaintiff before the ſaid Feaſt of St. Mi- 
chael, in full Satisfaction of the ſaid Rent, 3 s. 
Plea is good, and upon the Matter the Co- 
venant well performed, for there is not any 
Rent in this Caſe, - for here is not any Leaſe: 
For if A. covenant with B. that C. ſhall have 
his Land for fo many Years, rendring ſuch a 

Rent, 


— 
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Rent, here is not any Leaſe, and ſo no Rent; 

otherwiſe if A. had covenanted with C. him- 

ſelf, x Leon. 136. Littleton and Pern. 

Where J. S. covenants and conceſſit to F. N. [conege] 
that he ſhall have Twenty Acres of Land for makes a 
Twenty one Years ; it is a good Leaſe, for Leaſe. 
this Word conceſſit is as good as dimiſt , 

I Leon. 118, 119. 

By Articles between Harrington and Wiſe, it 
is covenanted and agreed between the Par- 
ties, that the ſaid James Harrington doth let 
the ſaid Lands for and during Five Years, to 
begin at Michaelmas next enſuing, provided 
that the ſaid Defendant ſhall pay to the Plain- 
tiff annually,during the Term, at the Feaſts of 
St. Michael and the Annunciation, 120 J. by 
equal Portions : And the ſaid Parties do co- - 
venant, That a Leaſe ſhall be made and ſeal- 
ed according to the Effect of theſe Articles Articles 
before, Cc. the Feaſt of All-Saints. Per Cur, moke an im- 
1. It is an immediate Leaſe becauſe of the — k 
Words, [it is agreed that he doth let, ] being there * Co- 
in the Preſent Tenſe, and that which follow- venaat there- 
ed is in Reference to further Aſſurance, and in chat a 
the rather for that it is to be made after the Leiſe ſhall be 
Beginning of the Term, ſo he ought to have _— * 
the Term preſently, at Michaelmas. 2. This 
Proviſo is a Reſervation of the Rent, 

Cr. Eliz. 486. Harrington and Wiſe, Moo. 459. 

The Word, Agreement, being only in the 
Stile, and not in the Article it ſelf, a Cove- 
nant and Promiſe alone will not amount to a 
Leaſe of a Freehold. Per Tirrel, the Reaſon of 
Hob. 33. was, becauſe the Word convenit was 
join'd with agreeavit, and a Covenant to en- 
joy has been held no Leaſe, 2 Keb. 268. 
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CHAP. F. 


Of Covenants in Law, and the Operation and Con- 


ſequents upon it. 


By what Words. 


R By Indenture did conſtitute the Plain- 
TX. riff Oficialem ſuum, and granted him 
omnem & omnimodam, Archidiaconat' juriſ- 
dictionem ſuam, predict abſq; 8 dene- 
gatione, reſtrictione, &c. Theſe Words abſq; &c. 
do amount to a Covenant to make the De- 
fendant ſubject to an Action, 1 Leon. 277. Bi- 
Redman. | 
he Word demiſi imports a Covenant. 
Plaintiff in his Declaration ſhews, That at the 
Time of the Leaſe made the Leſſor was not 
ſeiſed of the Land, but a Stranger, and fo 
the Covenant in Law broken ; but he did 
not lay any actual Entry by Force of his 
Leaſe, nor any Ejectment of the Stranger, 
nor any claiming under him, and fo no Ex- 
poop Per Cur, the Action did well lie, 
or the Breach of Covenant was, that the 
Leſſor had taken upon him to demiſe that 
which he could not, and [ demiſi] imports a 
Power of Letting, as dedi does of Giving ; 
and it is not reaſonable to force the Leſſee to 
enter upon the Land, and fo to commit a 
Treſpaſs, Hob. p. 12. Holder and Taylor. And 
ſo by the Word [ demiſi] Action of Cove- 
nant lies, *tho' he never enter. But, 


7 Covenant 
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Covenant was brought upon the Word Where Co- 
[demiſi] for not repairing a Pump, where venanr lies 
the Uſe of the Pump is let. It is ſaid in 7" = 
1 Sid. 430. Pomfret and Rycroft, meſme Cale, — 5 
1 Sand. 321. & 1 Vent. 26, 44. Regularly | 
no Covenant lies upon the Word [ demiſi] un- 
leſs in Caſe of Eviction of Leſſee, and actual 
Oufter or Expulſion by the Leffor , or a 
Stranger, as Nokes's Caſe is; and ſo it was 
adjudged in the Exchequer-Chamber. that 
Covenant lies not. And tho' the Soil it ſelf 
was excepted where the Pump ſtood, yet 
the Leſſee may enter and repair the Pump. 
R. lets the Mannor of D. to H. for Twent 
one Years, and after, by the Words ded; pl 
conceſſi, & ad firmam tredidi, lets the ſame 
Mannor to the Plaintiff for Life, who enters 
and is ouſted by H. and ſo he brought Co- 
venant. If the entire Eſtate for Life be evicted Leſſee not to 
under the Title of the Leſſor, Leſſee ſhall have Cove- 
not have Covenant, for by this he ſhall re- _— 
cover but Damages which are Perſonal, and i; of a Free- 
are not a Recompence for the Loſs of a Free- hold. 
hold. Aliter, for the Loſs of Poſſeſſion for a 
Time, and ſo it being but a Term evicted, 
the Leſſee ſhall have covenant upon thoſe 
Words in Law. The Words in the Leaſe will 
enure to a double Warranty , dedi to a 
Franck-Tenement, and dimiſi to an Eviction 
for Years, Hob. p. 3. R. 28. NIV. 139. Pinchcomb 
and Rudge, 1 Rol. Rep. 25. Noy. 131. | 

The Words [aflign, ſet over, and trans- 
ter, vendidit, aſſignavit, & tranſtulit,] do not [Y.ndidit, 2. 
amount to a Covenant againſt an Eigne Title, /g*avit, & 
yet againſt the Covenantor himſelf it will a- 5 _— - 1, 
mount to a Covenant; as a Covenant againſt t io 
all claiming by, from, or under me; and Covenant. 
if I enter, Covenant lies againſt me upon the and how nor. 
Dd 3 Wrong : 


— — — — —  — — — —— — — 
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Wrong : So upon the Reſervation of Rent to 
a Stranger, Debt lies not by the Stranger, he 
may have an Action of Covenant for Non- 
Payment, and ſo may the Leſſor: by Hales 
3 Keb. 304. Deering and Farringdon. 
Grant of an Authority, to act, &c. abſq; 
impetitione, denegatione, reſtrictione, &c. do a- 
mount to a Covenant, 1 Leon. 27. 
Tenant for Life, Remainder in Fee to ano- 
ther, and the Tenant for Life, by the Words 
[demiſe or grant], doth make a Leaſe for 
Years,anddies,and afrer he inRemainder doth 
enter, and ouft the Leſſee for Years ; in this 
Caſe, he cannot upon this Covenant in Law 
charge the Executors or Adminiſtrators of 
the Leſſor, but upon an expreſs Covenant for 
quiet Enjoying he may, Dier 257. Pl. 13. 
3 Cro. 157. Landydalk ver. Chruey. 1 Leon. 179, 
If a Man let the Hand of J. S. by Deed 
to J. D. J. S. being i Poſſeſſion at the Time 
of the Leaſe, and Leſſee enters upon F. S. 
Covenant in Who re-enters, yet 7. D. ſhall not have Action 
Law ought to of Covenant upon this, becauſe the Covenant 
— 1 in Law ought to be fix'd upon an Eſtate; but 
here was not any Eſtate, for this was a void 
Leaſe, and the Leſſee a Diſſeiſor by his En- 
If a Stranger try. And by Fenner, If a Man let Lands for 
enters before Years, and a Stranger enters before the Leſ- 
— ſee enter, he ſhall not have an Action of Co- 
lies. enaat venant upon this Ouſter, becauſe he was ne- 
a ver Leſſee in Privity to have this Action, 
x Rol. Abr. 520. but it's ſaid there in Stile and 
Herring Caſe, If a Man let to me my own 
Land, whereof I am ſeiſed in Fee or other- 
wiſe by Indenture, if Iam ouſted by another 
8 that had Right, I ſhall have a Writ of Covenant. 
rr — It a Man leaſeth certain Goods for Years 
Eviation of by Indenture, which are evicted within the 
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Term, yet he ſhall not have a Writ of Co- 


venant, for the Law doth not create any Co- 
venant upon ſuck perſonal Things, 1 Rol. 


Abr. 519. Bedford Caſe : Sed Qu. & vide Rolls. 


A Covenant in Law . ſhall not be extended to R Covenant 
make a Man do more than he can. F. and his '? Lou | 
Wife ſeiſed of Land in the Right of the Wife ,.,.4-4ts - 
for Term of her Life, and they joyn in a make a Min 
Leaſe by the Words Demiſe and Grant. F dyes, do more than 
his Wife enters and avoids the Leafe, Leſſee he can. 
is put out of Poſſeſſion by Ejectment, and 
brings Covenant againſt the Executors of F. 
upon the Words Demiſe and Grant, and on De- 
murrer —— pro Defendant; the Words 
were, Demiſe, Grant, and to Farm let for Vears, 
it the Wife ſhould ſo long live, 1 Brownl. 22. 

The Defendant let to the Plainciff an 
Houſe in London by theſe Words, demiſe, grant, 

&. and the Leſſor covenants, That the Leſ- 
ſee ſhall enjoy the Houſe during the Term 
without Eviction by the Leſſor, or any Clai- 
ming under him, and the Leſſor was obliged 
to perform all Covenants, Grants, and Ar- 
ticles in the Indenture. The Plaintiff grants 
his Term over to a Stranger in Debt; upon 
this Obligation the Defendant pleads Perfor- 
mance of all Covenants ; the Plaintiff aſſigns 
a Breach, that one Savery enter d upon the 
Aſſignee, and made a Leaſe for Seven Years 
— if he ſhould fo _ live, _ 

ings Ejectment againſt the Aſſignee, an 

recovered. Defendant demurs in Law : The 
Court was againſt the Plaintiff , and re- 
ſolved, | 

1. That by this Covenant in Law upon Aſſignee ſhall 
theſe Words, demiſe and grant, the Aſſignee have a Writ 


ſhall not have a Writ of Covenant, Dier 257. - the Words 


Demiſe and 
D 4 2. That — 
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2. That by this Breach of Covenant, the 


Obligation in Law was forfeited, for he was 
bound to perform all Covenants, Grants, &c. 


which extend as well to Covenants in Law, 


| as to Covenants in Fact. | | 
Pleading En- 3- Altho that the Recovery was by Ver 
try bya dict, yet the Plaintiff ought to have ſhewed 
Scranger, be that Savery had elder Title, for otherwiſe the 
mag ewhe Covenant in Law was not broken, and be- 
Title, *** « cauſe he did not ſhew it, for this Cauſe they 
reſolved againſt the Plaintiff. | 
4. The ſaid expreſs Covenant qualifies the 
Generality of the Covenant in Law, and re- 
ſtrains it by the mutual Conſent of both Par- 
ties, that this ſhall not extend further than 
the expreſs Covenant. | 
Sreetcular And it is but Reaſon, that the particular 
Covenant Covenant ſubſequent ſhould qualify the ge- 
ſubſequent, neral Force of this Word demiſi, for otherwiſe 
qualifies the the particular Covenant ſhould be in vain, if 
_ — the Force of this Word demiſi ſnould ſtand, 
[demiſ.]. 4 Rep. 80. Nokes's Caſe. 28 | 
Note, When a Covenant is created by Law, 
the Covenantee cannot have Covenant if he 


be not ouſted by one who hath Title; but 


upon expreſs Covenant it lies, tho' a Stranger 

enters without Title, 2 Brownl. 161, 162, b. 
Now, altho' upon expreſs Covenant to pay 

Rent, Covenant lies againſt the Leſſee for 


. | Rent after Aſſignment; yet it ſeems ſuch 


Action doth not lie againſt a Leſſee upon a 
Covenant in Law [as yielding and paying] 
after the Aſſignment, Sid. 447. | 


. 
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Conſtruct ion. 


Wheve expreſs Covenant qualifies the general, 
and — à particular —.— doth — qua- 
lify the general. 1 70 4 61 
Ovenant to enjoy abſq; legal moleſtatione, © K 
of the Defendant, 3 conceiyed Where « ge. 
a general Entry no Breach, (for that ſhall be neral Entry, 
intended tortious) and the general Covenant no Breach. 
is reſtrained by ſpecial Covenant againſt any 
lawful Let, 2 Keb. 717, 723. Lee and Dalſton 
ver. Scurre. 1 F 
Fobnſon and Vavaſer Joynt-Tenants of a 
Mill by Leaſe for Years. Vavaſor afligns all 
„his Intereſt in the Mill to another, without 
Fobnſon's' Aſſent or Privity, and dyes. Fobn- 
| Þ ſon afterwards recites this Indenture by Leaſe, 
> | and that all came to him by Survivorſhip, 
t grants the ſaid Mill and all his Eſtate, Title 
rand Intereſt, to Proctor, and covenants that 
he ſhall quietly enjoy it, notwithſtanding any 
„A done by him, and Bond of Covenant, 
rand Action of Debt upon the Bond. Jobn- 
nh | fon pleads, that the Plaintiff had enjoyed it, 
2 | notwithſtanding any Act done by him. Proctor 
] I replied, that YVaweſor Joynt-Tenant with Feln- 
ſon, aſſigned his Eſtate to J. D. who entered 
and expelled him. Defendant demurs, and 
it was adjudged againſt the Defendant, for 
the Grant was never good, for he had no 
P, Power to grant one Moiety, and yet he had 
I <xpreſly granted the Mill to Proctor. _ 
Il. \ | nec 


43, 


Naked d. 

; * 
2 Covenant 
enſuing. 


4 Reps 90. ö. 


the Condition of the Obligation being to per- 
form all Grants; the Grant being defective 
at the firſt as to a Moiety, which is the Sub- 
ſtance of the Agreement of all the Parties, 
this is not qualified by the Covenant enſuing. 
And it is not like to.Nokes's Caſe, 4 Rep. for there 
the Grant was good for the whole, and be- 
comes ill by Eviction afterwards, and there- 
fore in thar Caſe the Covenant enſuing qua- 
lify'd the general Covenant, Ni. p. 175. 
2 Cro. 233. Lit. 206. 1 Bulſt. 3, 4. Proctor 
and Fohnfon, 2 Brownl. 212. meſme Caſe, Nokes 


. Caſe was, The Defendant let an Houſe to 


the Plaintiff by the Words demiſe and grant, 


Aſſignee 
ſhall have 
this Action 
on a Cove. 
nant in Law. 


and the Leſſor covenants, that the Leſſee 
ſhall enjoy the Houle, during the Term,with- 
out Eviction by the Leſſor, or any claiming 
under him (which exprefs Covenant was nar- 
rower than the other) and gave Bond to per- 
form Covenants. The Plaintiff grants his 
Term over to a Stranger. The Plaintiff aſ- 
ſigned for Breach, that one S. entered upon 
the Aſſignee and recovered in Ejectment, 
and Debt was brought upon this Bond. Per 
Cur, by this Covenant in Law the Aſſignee 
ſhall have a Writ of Covenant, and for this 
Breach of the Covenant in Law the Obliga- 
tion was forfeited ; but becauſe the Plaintiff 
did not ſhew that S. had a Covenant-Title, 
(for otherwiſe the Covenant in Law was not 
broken) Judgment againſt the Plaintiff; and 
per tot. Cur', the expreſs Covenant qualifies 
the generality of the Covenant in Law, and 
it ſhall not extend further than the expreſs 
Covenant. | 5 


which Words import a Covenant in Law, 


.” — 


An expreſs Covenant controuls an im- Ay expreg 

lied one, but he may uſe either of them at Covenant 
is Pleaſure, A ſpecial Warranty controuls controuls gn 
| a general, and the Reaſon is, no Man will ms og one 3 
| take an expreſs ſpecial Warranty when the 5 — a Wane 
Intent is he ſhall have a general Warranty, why. 
. 3 Winch 93, 94. Sir George Trenchard's _ 
- Caſe. 4 f 
. Defendant by Indenture grants a Fee-Farm 
Rent to the Plaintiff, which he had purcha- | 
r ſed. of the King's Lands in the late Times, | 
s and covenanted that he was ſeiſed in Fee 
0 and had good Right to ſell, and Breach 
L ſigned that he had not good Right. Defen- 
3 
8 


dant pleads, that ulterius agreeat fuit in reader 

Indentura, that the Covenants in the Inden- 
ture ſhall not extend to Acts further than to 
g Acts done by the Vender and his Heirs, 
- | Plaintiff demurs. Per Cur, tho this is a re- A remote As 
. mote Agreement at the End of the Deed, greement at 
is and far diſtant from the other Covenant, yet the End of a+ 


{. | this hath qualified the firſt Covenant, and Ded, qua- 
n | reftrains it to Acts done by the Covenantor _ — 
t, I himſelf only, as 4 Rep. Nokes's Caſe, 1Lev.57. 

er | Brown and Brown, 1 Keb, 234. 2 
e fl * + &1 | 


15 Conſtruction of Covenants. 


if A Parſon lets his Rectory for Three Years, 
e, ¶ and covenanted that the Leſſee ſhall have — 
ot enjoy it during the ſaid Term without Ex- 
1d pulſion, or any Thing done or to be done 
es by the Leſſor, and afterwards for not read- 
nd ing the Articles he was deprived by tha 
eſs Stat. 13 Elz. ipſo facto. The Patron pre» 
ſents another, who being induced ouſts the 
Leſſee ; it was on a Bond to perform Cove. 
nants. Per Cur, this Matter is not any c 

| of 


\n 
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Any Thing of Action, for the Leſſee was not ouſted by 
to be done any Act done by the Leſſor, but rather for 
by the Leſſor: Nonfeaſance, and ſo out of the Compaſs of 

. the Covenant: As if a Man be bound, he ſhall 
nes no Rer. not do any Waſte, permiſſive Waſte is not 

within the Danger of it, 4 Leon. 38, 39. 
covenant to The Prior of Norwich made Leal for 
find Victuals Life by Indenture, in which the Leſſee co- 
for a Celle- venanted to find Victuals to the Cellerer at 
— — . all Times when the Cellerer came thither to 
dived. he hold Courts. The Priory was diſſolved, and 
ſuall find it the Poſſeſſions given to the Dean and Chap- 
for the Stew - ter newly erected. The Court held, that the 
ard. Leſſee ſhould perform that Covenant to him 
who ſupplied the Office of Cellerer, i. e. the 

Steward, 4 Leon. 187. 

Merchants by Charterparty covenant with 
the Owners, that the Ship ſhall return into 

Perieulis Sc. the River of Thames in a certain Time, 
Sualitatibu culi & caſualitatibus Marium,|[ Anglice, Danger 


Maris excep- of the Sea exceptis]. The Ship is taken by Pi- 


8i:.To what it 


exrends, 72fes, it is within the Exception, and it ex- 


tends to Pirates as well as Tempeſts, 2 Rol. 
Abr. 248. Pickering and Barkley, Stiles 132. 
Govenant to Leſſee covenants to build Three Houſes on 
repair, extend the Premiſſes, and to keep them in Repair; 
to Houſes af- and it's alſo covenanted to deliver up dicta 
ter built. emiſſa & domus, & edificia ſuperinge fore erect. 
He builds Four Houſes, and lets one fall to 
Decay : This Covenant extends to the 4th, 
1 Vent. 126. Douſe and Cale, & 3 Lev. 264. 
Covenantin The Covenant is, That the Defendant 
ehe Copula- would not take Timber without the Aſſent 
= in the and Aſſignment of the Leſſor or his Aſſigns 
Dusſunctwe. in the Disjunctive; and in the Breach, the 
| Plaintiff charged the Defendant with cutting 
of Timber without the Aſſignment of the 
Leſſor or his Aſſigns; ſo he would compa 
0 3 the 


| 
! 
t 
: 
t 
8 
v 
Y 
5 
5 
tl 
tl 


the Leaſe ſhould live; but if any of them 
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the Defendant to prove more than he ought, 
for if he did it with their Aſſent only, or 
Aſſignment only, it had been ſufficient ; but 


if the Covenant had been in the Copulative, 


both had been neceſſary, 1 Leon. 250. per Ho- 


bart, Sheer wood, and Noun. 

By Vertue of his Leaſe, the Tenant of com- 
mon Right may take neceſſary Fewel upon 
any Part of the Land leaſed, 28 H 8. 19. 
The Leſſor covenants, that the Leſſee ſhall 


15 


have ſufficient Hedgeboot, by the Aſſignment Take Hedge. 
of the Baily. It is holden by Baldwin and Shelle*s boot by AF. 
Caſe, That the Leſſee may take it without lignment of 


Aſſignment, becauſe there are no negative 
Words, & non aliter, 1 Leon. 251. 


the Bail. 


The Defendant covenanted with the Plain- Averment of 
tiff, that after Aſſertainment of the Profits of Aſſertain- 


the Land, the Defendant ſhall have one Moi- ment. 


ety of the Profits, and the Plaintiff the other ; 
there need no other Averment of the Aſſer- 
tainment, but that the Defendant had re- 


ceived ſo much Profits of the Land, 1 Sand. 


48, 493 70. | 
Certain Lands with a Stock of Sheep were 


Leaſed by Indenture, and the Leſſee did co- 
venant by the ſaid Indenture to reſtore to 
the Leſſee at the End of the Term ſo many 
Sheep in Number as he took in Leaſe, and 
that they ſhould be between the Age of Two 
and Four Years. Afterwards the Leſſee gran- 
ted the ſame Stock to a Stranger, whereas in 
Truth all the ancient Stock was ſpent. It 


was held by all the Juſtices on Evidence gi- Leaſe of « | 
ven at the Bar, that when ſuch a Stock of Stock of 
Sheep is leaſed for Years, the principal Pro- Sheep, and 


perty doth remain in the Leflor as long as th 
thoſe 


Sheep which were in eſſe at the Time of 


d ones 
dye, and new 
ones ate put 
in their 


dye, Rooms. 
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dye, and other come in their Rooms, then 
the Property of thoſe new Sheep doth be- 
long to the Leſſee; and therefore they held, 
char the ſecond Leſſee ſhould have ſo many 
of the Sheep as were left and did remain at 
the End of the Leaſe, and no other, God. 113. 
Wood and Aſh, Owen 139. 1 Leon. 42. 


Covenant to Leſſee covenanted to leave the Houſes, 


leave in as Trees and Woods, at the End of the Term 


good Plight, in as good Plight as he found them, and af- 
— les terwards the Leffee cut down a Tree. In this 
Caſe the Covenant is broken, and the Leſſor 
ſhall not ftay till the End of the Term to 
bring his Action of Covenant, becauſe it is 
apparent that the Tree cannot grow again, 
and be in as good Plight as when he took 
| the Leaſe,Godb.335. 
Where De- Tenant for Life makes a Leaſe for Twen- 
fendant is be- ty Years, and covenants that he ſhall enjoy 
eween Enjpy- it during the Term; that ſhall be conſtrued 
ment during during his Life, for the T'erm ended by his 
the Term, Death: Aljter, if he had covenanted du- 


— — ring the Term of Twenty Years, 1 Brownl, 


Twenty 22. 
Vears. One covenants that T. H. Son and Heir ap- 
parent of J. H. ſhall marry E. L. before the ſaid 
T. H. and E. L. ſhall fulfil their ſeveral Ages 
of 14 Years, if E. L. would conſent there- 
unto ; afterwards T. H. married E. L. T. H. 
being then Thirteen Years old, and E L. 
Nine Years old and no more; after T. H 
came to the Age of Fourteen Years, and dil- 
An Act done, agreed to the ſaid Marriage. All this was 
tho after pleaded in Bar as a Performance of the Co- 
_ diſ- venant, and good: The Covenantor is bound 
verſed by that T. H ſhall marry E. L. which was exe- 

* f 1 

Law, faves Cuted ; but he is not bound to the Continu- 
the Perfor. ance of it, but that ought to be left to the 
mance. 4 Law. 


Law. If J. be bound to you, that FJ. S. 
(who in Truth is an Infant) ſhall Jevy a Fine 
before ſuch a Day, which is done accor- 
dinghy; and afterwards the fame is reverſed 
by Error, yet the Condition is performed, 

1 Leow. p. 52. Leigh and Hanmer. 


Covenant in many Caſes to extend further than the 
a, Words. 5 


4 
A. and B. are Executors to C. who was a yy . 
» age of E. the Daughter of C. covenants tends further 
- | with R who is to marry with E. ud hei- than che 
„ un forer preſar F. de tempore in tempum poſt ma- Wer 
I ritagium predict videre & perſcrutare ommer tales 
amputos qui tangerent, the Eſtate of C. the Te- 
1- I ftaror, by which he may view what Monies 
y ve due to be paid to E. In this Caſe,” if B. 
d che other Executor had ſome Accounts which 
is concern the faid Eſtate of the Teftatot, and 
ou. FE requeſts A. and B. to view and fearch the 
„. | id Accounts, and B. refuſeth to permit him 
to do it, but A. faith he will not deny him 
p- e do it, yer A. had broken the Covenant; 
aid or by this Covenant he had undertaken for 
zes . and all other Strangers who have any ſuch 
re- Accounts, that they fhall permit F. to view 
H. Ind ſearch them by Force of the Words of 
I. the Covenant ¶ Licitum fore: præfat F. &c.] 
H IK 8. Car. B. R. Roberts and Willmns. 
ail. If a Leaſe for Years be made to A. deter- 
was unable upon the Lives of B. C. and D. and 
Co- ter B. dies, and after A. aſſigns to E. and 
fer E. by Indenture reciting the ſaid Leaſe, 
and the Death of B. and the Aſſignment to 
tim by the ſaid Indenture, now aſſigns j- 
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F. and covenants with kim, that he himſelf 
CO ac en ſſeſſed of all the Premiſſes of a 
good and ſufficient Eſtate for the reſidue of 
2 755 $ erm then — ome 45 the — 
and D. and either of them, appen. jt to 
live, and they the yr C. — pe yet in full 
Life ; yet this is imploied by the Words, 
Several Cove- and this ought to be a ſeveral Covenant, or 
nant. otherwiſe this laſt Part would be void and of 
none Effect. Inter Baker and Scott, Tr. 11 
Car. 1. in which the Breach was aſſigned, for 
that C. was dead at the Time of the Aſſign- 
3 ment F. made to him, and the Word | that] 
Declaration was added to the other Words in the Decla- 
a Grant from ration, and the Defendant demanded Oyer of 
the Covenant. the Declaration, which was enter'd in hc 
werba, in which the Word | that] was not 
et, for that this was no more than the Law 
implies, it was adjudged good, 1 Rol. Abr. 
249. | 
A. ſeiſed of Lands lets it for Years, and 
covenants and grants to and with the Leſſee, 
his Executors and Aſſigns, That it ſhall be 
Where the lawful for him to take and carry away to his 
Words [Ie own Ule ſuch Grain that ſhall be growing 
— be laW- on the Land at the End of the Term, tho 
co fart the Word Covenant be joined with the Word 


for 77 — Grant, and tho' the Words are not by N 


4 


4 
* 


j. Gift of the Grain, but that it ſnall be lawfu 


him, c. yet this ſhall be a Grant, and ſhall 
transfer the Property of the Grain that ſhall 
be growing at the End of the Term, for the 
Intent of ſuch Words in common Uſe amount 
to ſo much as the Clauſe, without Impeach- 
ment of Waſte, tranfers a Property in the 
Trees, Hob. Grantham and Hawley. 
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The Lat or Covenants, +3 


One covenants to make a Leaſe of all his Covenant t 
Lands in D. and in D. he Hath as well Copy- make a Leaſe 
hold as Freehold Lands, he is not by this Co- 2 = 
venant''to' make a Leaſe of his Copyhold Tan lain Bot 
Land, for that he cannot do without Licence, Copyhold . © 
per Anderſon, More 294. Crocock and White. there. 
Bond or Covenant, That if the Defendant 
ſhould work out the 40 l. (which he owed, 
Cc.) at the uſual Prices in Packing, when 
the Plaintiff ſnould have Occaſion for himſelf 
or his Friends to employ him therein, or 
otherwiſe ſhall pay the 40 J. then, c. De- 
fendant pleads, that he was always ready to 
have wrought out the 400. but that the Plain- 
tiff did never employ him; ill Plea, becauſe 
the Defendant did not aver that the Plaintiff 
had any Occaſion to make Uſe of him, and 
for that it was at his Election to have Work or Dis junctive 
Money; and not having employed him, but Election. 
brought his Action, that is a Requeſt in Law, e 
and ſo he hath determined his Election to have 
the Money. Judgment pro Quer. 2 Mod. 304. 

Mrigbtian Bull. . Ni <e 1. 

Defendant covenanted, If the Plaintiff mar- Covenant, If 
ry his Daughter, to pay to him 20 J. per An- the TORE 
mum, without mentioning Quamdiu, and aſ- Bludbter, to 
ſigns a Breach in Non- Payment for two Tears. pay — him 
Defendant quoad. the firſt Year pleads Pay- 20 1. per An. 
ment, and quoad the other demurs, ſuppo- vn, and 
ſing that no Time being limitted, that he — — 
was not bound to pay more than one Year ; , long. 
but the Court inclined that the Payment 

ſhall: be for Life, for Yearly imports more 

than one Lear; but whether for the Life of 

the Husband or the Wife non determinat fuit ; 

ſome ſaid for the Life of the Husband, be- 

cauſe it is in lieu of a Portion, and ſhall be 
taken-ſtrong againſt on Covenantor ; * 
92 bo Or 


Pur Marria 


1 
— 2 that he ſhall have ſufficient H 
Word W this the Leſſee is not reſtrained from tha 


The Law of Covenants. 


other for the Life of the Wife, becauſe it is for a 

Portion for her: Death and Benns's 
+ . Caſe, 3 2 2. A Widow covenanted on Mar- 
riage with her Husband, that he ſhall enjoy 
he: Lands of the Wife during their Joint 
Lives, and the Husband covenanted with 


the Truftees of the Wife to pay to them 20 J. 
yearly, _ adjudged for their Two Lives. 
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If the Words of a Covenant be, That the 
Leſſee ſhall have Thorns by the Affigoment 
of the Leſſor, and — Fuel alfo;] 
ſeems by this that there muſt be an Aten. 
ment of the Fuel as well as of che T horns, 
Dier 19. 


If the Leſſor covenant with his Fogg 


Covenant. 


Afﬀignment of the Bayliff of the ai by 


berty that the Law doth give him,'and — 
fore he may take without Aſſignment; vom 
if the Words be' negative, that he ſha 

take without Aſſignment, or that he ſhall 
take by Aſſigment and not otherwiſe, contra, 


Dier 19. b. 


Tf a Man makes a Leaſe for Years of a 


Mannor, and covenants that the Leſſee ſhall 
make Eſtates for Life or Years, and that they 
ſhall be good in this Caſe ; it ſeems this Co- 
venant ſhall not be taken to enable the Leſ- 
ſee to make Eſtates for a longer Time than 
his Eftate will bear, per Fufice Bridgmen. 

If one makes a Leaſe for Ten' Years, and 
covenant, That if the Leſſee pay him 101. 
within the Ten Years, thar he ſhall have the 
Fee-Simple, and the Leſſee * 

te 
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»% The Lau of Covenants. 
Eſtate within the Time; in this Caſe, if the 
Leſſee pay the Money, the Leſſor is bound 
to make the Fee-Simple to him: But if the 
Words of the Covenant be, That it he pay 
him 10 J. within the Term, he ſhall have Fee, 
and the Leſſee ſurrenders his Term, and then 
pays the 107. In this Caſe the Leffor is not 
bound to make the Fee-Simple, for it was 
not paid within the Term, x Rep. 144 

If Two make a Leaſe, and covenant that 
the Leſſee ſhall enjoy the Land without the 
Let of them or any other, and One of them 
alone doth diſturb the Leſſee, this is a Breach 
of the Covenant. 

Debt on Bond againſt G. a Merchant Stran- 
ger. Defendant pleaded that the Bond was 
or Performance of Covenant, in certain 
Indentures contained and ſhewed what, Cc. 
and alledged further, that in the ſaid Inden- 
ture there is a Proviſo, That if any Lis vel con- 
troverſis oriatur impoſterum, by Reaſon of any 


51 


Clauſe, Article, or other Agreement in the The Clanſe 
ſaid Indenture contained, that then before IIf any Strife 


any Suit thereupon attempted, the Parties 


atiſe, to 


ſhall chooſe Four indifferent Perſons for the ds N bmitted 


to Arbitra- 


ending thereof; which being done, the Inden- ment] how to 


ure and Obligation ſhall be void. And in facto be 


dicit quod L & contro verſia, upon which the 
Adio i ch nas upon the ſame In- 
dentnre. Plaintiff demurs, and becauſe the De- 
ſendant did not ſhew ſpecially upon what Con- 
troverſy and Strife, and upon what Article 
certain, the Court were clearly of Opinion the 
Bar was ill, and the Court were of Opinion 
that the ſaid Proviſo did not extend to ſub- 
ER and ſubmit the Breach of every Cove- 


nant or Article, &. but only where the 


Controverſy doth —_— upon the — 
1 2 0 


conſttued. 
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of any Covenant, Cc. within the ſame, 
1. Leon. 37. Parmot & Griſin. | | 
A Man ſeiſed in Fee of a Parcel of Land, 


called Parkhill, containing 60 Acres, and di- 


vides this into Three Parts, and lets one Part 
of it to A. for Years, and after, during the 
Term, makes a Leaſe to B. by theſe Words, 
ſeilicet, ¶ Two Parcels of Parkbill}, containing in 
it ſelf 60 Acres of Land for Years, altho' that 
all the 'Three Parts do not exceed 69 Acres, 
yet but Two Parts ſhall paſs by this Grant, 


for the Intent of the Grant appears to be 


ſuch, and ſo the Leſſee ſhall not haye.a Writ 
of Covenant for the other Third Part, 2 Rol. 
Abr. 50. Hoyd and Petty. 02. 
Maſon leaſed Lands to R. for Years, and af- 
terwards leaſed the ſame Lands to Tinter for 


Years, Timter covenants with the Defendant, - 


That if the ſaid R. ſhould ſue Maſon by Rea- 
{on of the latter Leaſe, that then he would 
indemnify. Maſon, and pay to him all the 


Charges by Reaſon of any Suit to be brought 
by the ſaid R. in reſpect to the ſaid former 


Leaſe; and Maſon by the ſame Indenture co- 
venants with Tinter, That the Land demiſed 
ſhould continue to Tister, diſcharged of for- 
merCharges, Bargains and Incumbrances. Tin- 
ter brought Action on the Second Covenant, 
and ſhewed that R. had ejected him. Maſon 
pleads the ſaid Second Covenant, intending 


that by that latter Covenant the Plaintiff had 


Notice of the former Leaſe made to R. ſo 
that the ficſt Leaſe ſhall be excepted out of 
the Covenants of former Grants, to avoid 
Circuity of Action. Cur contra, for the Co- 
venant of Maſon ſhall-go to the Diſcharge of 
the Land, but the Covenant of Tinter only 
to the Poſſeſſion, 3 Leon. 123. Maſon's Caſe. 

- 2 Conſtruction 
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j 1 . BY — * 
Conſtruction according to Intent. 


Defendant covenanted, That the Plaintiff, 
his Executors, &c. valeant & poſſint habere, for 
7 Years, from the 29th of September then next 
enſuing the Date, &. ſeven Parts of all the 
Grains made in the Defendant's Brewhouſe, 
Cc. and aſſigns one Breach (inter alia)that he, 
with Intention to deceive the Plaintiff, did 
5 ut divers Quantiries of Hops into the Malt, 

by which the Grains were ſpoiled. It was mo- 
ved in Arreſt of Judgment, that this Breach 
, is out of the Articles, viz. The putting in 
„Hops into the Grains, and the Damages 
ö being entire, the Plaintiff ought not to have 
judgment. Per Cur, The Intention of the The Inten- 


YT If Parties is to be conſidered in all Contracts; tion of the 
t, ¶ and it was the Intent of the Parties, that the Parties is to 
1 J Plaintiff ſhould have the Grains for the Uſe in Contgs. 
# of the Cattle, and they will not eat them I 


when Hops are put in : So if I covenant, Covenant to 
ht J chat I will leave all the Timber which is leave the 
er growing on the Land (I hire) at the End of —— Is 
ed the Term; if I cut them down, though I | — it 
leave them on the Land, it is a Breach of gown and 
Covenant. So if 1 covenant to deliver ſo leave it, it's 
many Yards of Cloth, and I cut it in Pieces, no Perfor- 
and then deliver it, it is a Breach of Cove- Mance. 
n nant, for the Law diſcountenances all Acts 
** which are in Fraudem Legi. Ray. 464. Griffith 
by and -Goodhand. Et Sir Tho. Tones, 191. 
% A Covenant not to aſſign a Thing in Covenant not 
Action to any Perſon whatſoever; an Aſſign- 2 
Co- ment in Equity is a Breach of the Covenant, ARon. | 
| for, in Law, no Aſſignment can be of a 
| Thing in Action; therefore the Intent of 
the Covenant muſt be ſuch an Aſſignment as 
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E The Law ol Covenants. 
can be ſaid an Aſſignment in Equity. | Raym. 

459, 460, 461. Et Sir Tho. Fones 150. 
Covenant If Covenant or Condition be, that he 
= — ſhall not moleſt or bye the Obliges or Co- 
t venantee, Ratione alicujus rei cujuſcunque, it 
: —_—— O- ſhall be intended he ſhall not 2 Ke Hf) ; 
what it doth but not to reſtrain him from proſecuting the 
not extend. Obligee for Felony, or other juſt Cauſe. 
Ga . Dobſon and * '% FIR 
venant to 8 Yols venant to pay A axes (in Bi- 
— all Taxes ſhop's Leaſes), is not — of any. other 
(in Biſbop's Taxes than ſuch as were in Being and Uſe 
Leaſes.) before, and ancient for Leſſees to pay; and 
that was only againſt Synodals, Procura- 
tions, Tenths and Subſidies, and not to 
Charges of another Nature. 3 Keb. 69. Da- 
venant and the Biſnop of Salabury. 2 Lev. 68, 

I Vent. 223. . 


Conſtruction on Covenants. 


Reg. Whena Man is bound to do or 1 4 Thing, 
be ought to do or permit all which depends up- 
on it in the Performance of the Thing. II H. 4. 
25- 1 Rol. Abr. 422. 
Collateral Things muſt be done or per- 
Collateral mitted. A Covenant to levy a Fine, it 
Things to be muft be at his Coſts who levies it. A 
cone orper- Man is bound to carry my Corn, it is no 
445 Ad Plea for him to fay, he had no Cart, for he 
is bound by Implication to provide a Cart, 
and all other Neceſſaries for the CAFE; 
So to mow my Graſs, he muſt find Inf 
ments. 16:H:29' -- 1 be 
Covenant, That J. S. ſhall have Ingreſs 
into his Houſe, he ought to have common 
Entrance at the uſual Door, and ſhall not be 
put to enter by an Hole backward ; nor ma 


the other mgke a Ditch before the Door. - 


I covenant to ſuffer J. S. to have a Way over 
my Land, if I lock the Gates, I have broken 
Covenant. Latch. 47. 


my 
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Reg. AI Man ſhall be ſuppoſed by the Covenant 
to do what properly belongs to bim. D 
Covenant was, That the Great Bell of A. 

ſhould be carried to the Houſe of the Cove- 


nantor in V. at the Cofts of the Men of IF. 


and there to be weigh'd in the Preſence of, &c. 
the Covenantor ought to weigh it, for it be- 


lon 


to his Occupation. 1 Rol. Abr. 465. Pl. 32; 
a Man be bound to mow my Grafs, he 


muſt find Inſtruments. 
Covenant to ſerve his Leſſor with Carts 


as he ſhall be required; Breach laid, that he - 
requeſted him to bring Three Loads of Coals, 


Leſſee pleads, That at that Time he had not 


any Cart or Carriage. 
Plea, for he is bound by Implication to find 


- 


Latch. 202, It's no 


a Cart, &c. 
If Leſſee of an Houſe covenant not to 


Leaſe the Shop, Yard, or other Things per- 
taining to the Houſe, to one that ſells Coals, 


and after he lets all the Houſe to one that 
ſells Coals, he has broken the Condition, for 


he had broken the Intent. 1 Rol. Abr. 427. 
Bonner and Langley. | 


Reg. Voluntary Acts of the Leſſor, 8c. and a 
Misfeeſance to avoid or adnull their own Grant, 


may amount to a Breach of | 
If a Man by Deed grants a Water-Cour 
and ſtops it up, the Grantee ſhall. have Action 


of Covenant againſt him: So if a Leaſe be 


Covenant. 


made of an Houſe and Eſtovers, if Leſſor 


deſtroys all the Wood out of which the 


Eſtovers were to be taken, Leſſee ſhall have 


Action of Covenant _ the Leſſor. So 
4 


if 
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rie, Misfeaſance. 


$6: The Law ot Covenands. 

c if a Man by Deed demiſe a middle Room, 

Aliter in Caſe and after will not repair the Roof. Aliter, 

of Nonfea- in Caſe of Nonfeaſance, as was Pomfret and 

lance, Rycroft's. Caſe. If a Leaſe be made of an 

ouſe and a Piece of Land (except the Land 

upon which a Pump ſtood) with the Uſe of 

the ſaid Pump, Rien 0 may repair the 

Pump; but no Action of Covenant lies 

againſt the Leſſor for not repairing it, 

1 Sand, 322, For here is no Misfeaſance, 
but a Nonfealance,. 


Reg. Covenant to be performed in convenient 
* ir Time. Tide Requeſt. 4 4548460 
If 77. in Conſideration that 7; will marry 
his Couſin before the Return of V. from 
London to Norwich, aſſumes and promiſeth, 
after his Return from London to Norwich afore- 
ſaid, to pay to T. 10 J. and to find ſufficient 
7 to pay 40 l. more at the Death of 
and after 7. marries with M. and V. re- 
turns from London to Norwich, he ought to 
pay the 10 l. and find the Security for 40 /. 
within a convenient Time after his Return; 
Where needs aid there need no Requeſt, for he had. taken 
no Requeſt. upon him to do it at his Peril. 1 Rol. 
Abr. 438. Peeter and Carter. Dy 
If a Man covenant to make further Aſſu- 
rance at all Time and Times, at the Charges 
of the Covenantee, and Councel adviſeth 
he ſhall levy a Fine, yet he is not bound to 
do it preſently, but he ſhall have convenient 
Time to do it, though the Words are, That 
— all Times] he ſhall do it [at all Times], for the Words 
ow to be» ought to have a reaſonable Conſtruction. 
expounded, 1 Rol. Abr. 441. Perpoint and Thimbleby. 
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The Law ok Covenants 
But if it be to convey Land upon Requeſt, 
if a Writing purporting a 5 — be 
tendered to him with Requeſt to ſeal it, he 
ous: to ſeal it preſently. IA. ibid. Somes and 
Smit 4 Lt} 2 i renn 
In Covenant, a Special Verdict was found: 
The Caſe was, in Conſideration of 20 Gui- 
neas, paid __ Plaintiff to the Defendant - 
on fich a Day, &c. he did covenant, c. 
upon Payment of 500 J. more, within one 
Month next — upon Notice to trans-' 
fer to him certain Shares in the Eaſt- India 
Company; and the Plaintiff did aver, That 
he did tender the 500 1. within a. Month, &. 
Defendant pleads, The Plaintiff did not ten- 
der the 500 l. within a Month, for that before 
| ſuchTender,28 Days were paſt from the Day 
of the Date of the Agreement;the Truth was, he 
did tender the 500 l. after 28 Days, but with- 
tin a Kalender Month, and it was ſo found by 
f the Jury. The Qu was, What ſhall be in- 
0 


= 
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tended a Month within this Agreement? 
Regularly a Month is accounted no more than Month, how 
28 Days, unleſs it is in a Q Imped', and there _ compu- 
a few more Days are allowed, on purpoſe to de 
ſave a Lapſe. 1 Inf. 135. Nev. 100. 2 Cr. 166. 
. Tis likewiſe ſo in a Leaſe rendring Rent, at 
the Two moſt uſual Feaſts in the Year, or 
within a Month after; and if it is behind by 
es the Space of 8 Weeks, then, Cc. theſe Eight 
h | Weeks ſhall be reckoned according to 28 
to | Days, by the Stat 2 Ed 6. The Suggeſtion 
nt on a Prohibition ought to be proved within 6 
at Months next after the Prohibition granted; 
ds the Computation muſt be after the Rate of 
n. 28 Days to a Month; and ſo it was held in 
the Principal Caſe. 4 Mod. 185. Barkadale 
and Morgan. 78 
ut | Cen- 
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Conſtruct ions of Words, Sentences, and relative 
Clauſes in Covenants. Vide Sparſom« .. 
Covenant or Condition faithfully to.exe- 

cate the Office of, Cr. and Quarterly to 

make accompt of all Monies by him receiv d, 

Ot. and pay all Monies by him received, 

and to- account at ſuch Times as he ſhall be 

reaſonably required. Defendant pleads Per- 
formance to all but the Account, and for 
that he faich he was never 470 mw requi- 
red to do TY" — 4 — [ being 
raya irea] goes only to the Payment 
of the — being the laſt — 
and the Accompt is limited to be made 


y. Litt. Nep. 10 1. King and Points Caſe. 
[Duri — 5 
ture of 


the Term]. Covenant upon Inden- 

ſe for 9 Years, dated the 1ſt of 

Inne, 16 Car. 2. which was to fave the Plain- 
tiff harmleſs of all Evictions during the ſaid 
Term, and the Breach aſſigned was Eviction 
26 June, 16 Car. 2. Defendant pleads, 
That the ſaid Deed was Primo deliberat , 


1 June, 17 Car. 2. which was after 
the Breach afligned ; and pleads further, 


That the Plaintiff was not ejected after the 


Delivery of the ſaid Deed + Upon this the 
Plaintiff demurs ; and per Cur, theſe Words 
[ daring the Term] ſhall be conſtrued during 
the Term in Computation, and not on 
from the Time of the Delivery of the Deed, 
when it firſt commenced in Point of Intereſt, 
and Judgment pro Quer. 1 Sid. 374. Lews 
and Hilliard. 2 Keeble 377. . 
Daring the Time]. Covenant or Condition. 
Whereas the Lord A. deputed T. J. to be his 
Deputy Poſt-Maſter, to execute the ſaid Of- 
fice from, &c. for the Term of 6 Months 


following: Now if the ſaid 7. J. . 
| or 


A £.mqq_me_ _ As a<n—e__ Ad a Vcam= c am. 


Cee Lala of Cohenantz. 


for and during all the Time, that he ſhall 


continue Deputy Poſt-Maſter, 2 Cos 
pay ſuch Money, ide Per Cur 4 

nant refers to the Recital only, wh ergy the 
Defendant was bound only during the Six 
Months, and no zune 100 the 88 
Time | be con rare ova 
Months. 2 > Sond, 411. Lord 
Merrick. / 

[Pay A Condition to * e all 
Covenants, Payments and Agreements, con- 
tained in a Deed-Poll. Defendant pleads 
the Deed-Poll in bc verba, in Run nn 
contained one Grant of Lands for i, 

200 J. to be paid ; in which was a Proviſo, 
If the Deſendan, "ſhould not pa * the 
— to 7 o J. ſuch 2 the 
. to be UE 4. The Defendant Rae's 
rmance of all Covenants ; the Plaintiff 
at a Breach in not Payment of the 40 J. 
Detendant demurs; Judgment proDefendant ; 
the Word [Payment] in the Chndition, ſhall 
have Relation only to ſuch at 140 men- 
tioned in the Deed as is compulſory to 26 
Defendant z bur this was not, for the Defen- 
dant, if he will, may forfeit his Land, 
1 Brownl. 113. Briſco and Kin Et 2 Cro.281, 
8 206, But 2 Levis. 116. eulen ville Chand- 
is contra Ihe * * 

1 dition or erke wag. to 
enjoy a Shi 11 
Caſe was, after Sale of the . ip Ships a 
Stranger ſues the Plaintiff for oney £ 
for 15 Ballaſt bought by the Defiant, 
and put into the Ship before the Sale of the 
Ship. Per Cur, Ballaſt is no Furniture of a 
Ship, but Guns are, I Leon. Caſe 99 fo. 46. 
Kimer's Caſe. | 
| Note, 
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TL 2 is co mpeg hended within the 

1 "+ wich Reſpect to the Perfor- 
Conditions and Covenants. 
. It, Ph, 288. 5 Rep. 96. 5 | | 


At it Hos Vide 7 a, Perpogiit and 
g sCaſe. 4 leak 
[Suffer]. A Man makes a Leaſe fot Year, 
Se. and a Bond, with Conditions, That he 
ſhall ſuffer the Leſſee pracably to enjoy 
during the, Term, and without Trouble 
or Evidtion of the Leſſor, or any other Per- 
fon. Per Cur', The, Word [Suffer] ſhall rule 
all the Reſidue. of the Sentence: So that by 
Entry of a Stranger on the Leſſee without 
Procurement of the Leſſor, the Gbligation 
is not forfeit. Dyer 255. PI. 4. 
1 that). A Man aſſigns a Leaſe for 
ears, and Covenants that he had not made 
any Rh Grant, or any other Thing by 
which this Leaſe may be in any manner fru- 
ſtrate; [but that] the ſaid Aſſignee and his 
Executors, by vertue of this Grant and 
Aſſignment, way. quietly enj the the Premiſles 
during the Term, n the Diſturbance 
of him, or any Perſon. ords but 
that] depends upon the * — Words, and 
— new — 2 — Sentence 50nd for 
the Entry of a Stranger upon Eigne Ti- 
tles had not broken the Condition. 8 0. b, 
41 ew next. following]. In Aſſumpſit about 
munication of the Marriage of his 
2 The Defendant promiſed him, 
That if he would haſten the Marriage, and 
fhoyld have a Son within 12 Mons then 
next following, he would give him 100/. 
He ſets forth he did haſten the Marriage, 
and had a Son within 12 Months — rhe 
: ar- 
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The Lam of Covenants. 
Marriage, and had a Verdict: It was moved 
in Arreſt of Judgment, That the Plaintiff 
had not ſet forth he had a Son within the 
_ for [then next following] ſhall be re- 

rred to the Time of the Communication; 
but Cur contra. 1 Vent. 262. 

[Charges]. If one covenant with another 
to acquit him of all Charges ifluing out of 
the Land, and after by Parliament the roth 
Part of the Value, not of the Iſſues of all 
Lands, are given to the King; in this Caſe, 
it ſeems the Covenant ſhall not extend to 
this: But if the Parliament had given the 
oth Part exituum Terre, the Covenant would 

ave extended to this, as well as to Rents, 
mmons, and ſuch-like Things, wherewith 

the Land is charged. Fitzh. Covenant 2. 
Brok. Grant 164. 7 LOSS mages 

[ Extunc]. If one Covenant to Levy a 
Fine at next Aflizes for 13 Years extunc, this 


ſhall be taken from the Time of the Fine 


levied, and not from the Time'of the Cove- 
nant. Cur', Hill. 7 Fac. B. C. 

At all Times]. A Man covenants to make 

Aſſurance at all Time and Times, Oc. 

f How [at all Times] ſhall be conſtrued. ide 
— 2 7 =” R 
1555 hin one Month]. @wvyenant was to make 
farther Aſſurance, &c. within one Month, 
when he ſhall be thereunto required. Per 

Cur, The Month ſhall be after the Requeſt, 

and not within a Month after the Date of 

the Bond. Stiles, p. 242. Wentworth's Caſe. 
[ Miles]. Covenant to do'a Thing, or not 

do it, within 4 Miles of Rye. Miles ſhall be 

conſtrued 4000 Paces, Cr. Elix. 412. Minge 


2d Earle. 


Several 
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CHAP. VII. 
Sorts of "Covenants, 


1 Jeerſbnsl. 


eneral. 
iculat: And has the 


Particolar Covenant ſhall 

qualify che General. 
dna | 
Several, 


| Obligatory. 
Covenants, 3 De 385 | 


8 Mutual: en 
Come Nüfne, or Several. 

Some Covenants are executed, 5. e That 
a Thing is done already, and ſome Execu- 
tory, i. e. That a Thing ſhall be done here- 
after ; and theſe are — But if it be of 2 
Tg preſent, as I covenant that my Horſe 

yours ; it is void. 

here is Difference 'berween Covenants 
* and Covenants Obligatory : Cove. 
nants Declaratory ſerve to limit and direct 
Uſes ; Covenants Obligatory, as to enjoy 
free from Incumbrances, never be con- 
ſtrued to raiſe an Uſe, becauſe they have 


another Effect. 1 $34. 27. in Hore and Dixs 
Cale. 
i There 


-Corenans, 


Covenants, 


2 


— 8 8 
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Che Lu et Covenants: 63 1 
There is difference between Covenants in Indentures, 
Capra" and in Deeds-Poll ; or, | 1 


7 


« 4 ! 


Who.ſhal be ſaid Parties to the Indenture, ſo as to 


be charged 
ay 327; 


If an Indenture of Charter- Party between 
A. and others, Owners of the Ship called E. 
whereof B. is Maſter of the one Part, and 
C. of the other Part; in which Indenture 
A. covenants with C. and B. and C. cove- 
nants with A. and B. and binds himſelf for 
Performance of Covenants in 600 1. and the 
Concluſion of the Indenture is, bs Witweſs where- 
of, the Parties aboveſaid have put their Hands 
and Seals; and the faid B. to the ſaid Inden- 
ture put his Hand and Seal, and delivers it. 
In this Caſe, B. is not any Party to this Inden 
ture, ſo that B. may not releaſe any Action 
brought upon it, for this is an Indenture Re- 
ciprocal between Parties of the one Part, 
and Parties of the other Part; in which | 
Caſe, no Obligation, Covenant or Grant, o Covenant 
may be made with any who is not Party to or Grant to 
the Deed ; but where the Deed is not Reci- be made with 
procal, but is without the Words Berween,&c.] any who is 
is, | amibus Chriſti fidelibus, &c. there a Co- . Party to 
venant, Grant or Obligation, may be made Indemures 
to divers ſeveral Perſons. C. A. Ch. 673. ,,..:n 5 
2 Rob. Abr. 22. Deed-Poll. 

If Indenture of Charter-Party be made be- 
tween A. and B. Owners of a Ship of the 
one Part, and C. and D. Merchants, of the 
other Part ; and there are ſeveral Covenants 
on the bne Part, and on the other ; and A. 
only ſeals the Indenture of the one m_ 

an 


with - it, or to take Advantage of 


The-Law of Sebenants 
and C. and D. on the other Part; but in all 
the Indenture it is mentioned, That A. and 
B. covenant with C and P. and C. and P. 
covenant wich A. and B. in this Caſe A. and 

One who i B. may join in Action againſt C. and D. on 

P m— this Indenture for Breach -of Covenant, 
never ſealed, though B. never ſealed the Deed, for he is 
may join in Party to the Deed, and C. and D. had ſealed 
Action of the other Part to B. as well as to 4, upon 
Covenant. which the Action is brought. 2 Rol. Abr. 22, 

Clements and Hen y. 

Tooler, the Defendant, covenanted with 
Toołer, his Son, and Anne Slade (one of the 
Defendants, whom he intended to marry), to 
give them Meat. and Drink in his Houſe; 
and if any Diſcontent ſnould happen between 
the Father and the Son, ſo that hè and his 
Wife Anne ſhould diſagree to dwell with 
Tooker the Father, then they ſhould have Six 
Beaſts, Gates, '&c.'' Tooker, the Son, died; 
Anne diſagrees to dwell with Tooker, the Fa- 
ther, and,. marries with one Crabb ;; who, 
with his Wife Anne, brings the Action. Per 
Cur, the Declaration is not good, and the 
,.-y -- Breach not well aſſigned, the Caſe is groun- 
daed upon the ſecond Covenant, which con- 
ſiiſts upon -a Contingency; which Contin- 
gency is, if there happen any Diſcord, &«- 
the Words are joint, and they ought all to 
diſagree: True it is, in ſome Caſes, a Con- 
junctive ſhall be taken for a Disjunctive; but 
this is according to the Matter and Circum- 
ſtance of the Fact, but in this Caſe it ſhall 
not be taken disjunctively: Alſo it is alledg- 

ed in the Declaration, that ſhe diſagreed; || | 

whereas a mutual Diſagreement between all 

ought to be alledged, and Judgment was, 

Quer nil. cap. But all agreed, the Wife 1 — 0 
| I | ave 
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have boarded with Tooker, the Father, but 


her new Husband could not. Pop. 204. Crab 
U. verſus Tooker. 6 


Covenants Disj unct ive. 


Eleftiin of they Cee 
| Covenant is, That the Covenantor ſhall 
pay to the Covenantee, &c. at the Chaice 
and Election of the Covenantee, within a 
Month after the Death of F. S. 39 4, or 
20 Kine, Defendant pleads, That the Plain- 
tiff, within the Month after the Death of 


63 


7 S. did not make any Choice or Election. giection 
is 4 good Plea, for the Covenantor is not ought to pre. 
bound to make a Tender of both, and the cede Tender: 


Election of the Plaintiff ought to precede 
the Tender of the Defendant. 1 Leon. 69. 70. 
Baſſet and Kenne Cale. Moor 241. 
Covenant to deliver ſuch Obligation before 
ſuch a Day, or to pay him 101. if he re- 
queſts it; if he doth not requeſt the 10 /. the 
Covenantor ought to deliver the Obligation, 
far he had not Election till Requeſt made; 
but after Requeſt made he had Election, 
which of them he would do. 1 Ral. Abr. 
447. 

Defendant covenants to deliver to the 
Plaintiff before ſuch a Feaft, ſuch a Ship and 
Tackle; or, in Default thereof, to pay at ths 
ſame Feaſt ſuch a Sum as F. S. ſhall value 
them to be worth. Defendant pleads, betare 
fuch a Feaſt J. S. did not value them. On De- 
mur, adjudged Pro Quer; for though the Co- 
venantor hath Ele&ion to do the one, or the 
other, yet the — being for his W 

| t, 


The Law ok Covenants. 
fit, he ought to provide the Value ſhall be 


aſſeſſed, otherwiſe he is to deliver the Goods 


themſelves. MY 
Covenant to pay to A. or his Heirs an- 


nually 12 J. at Michaelmas and Chriſtmas, or 


to pay to him or his Heirs, at any of the 
faid Feaſts, 150 J. The Covenantor hath E- 


lection, yet he ought to pay the 12 J. Year- 


ly till he pay the 150 /. and becauſe he did 
not alledge Payment of the one, or the o- 
ther, it is a Breach. | 

Condition of a Bond on Articles : If the 
Defendant paid the Money according to the 
Articles of the ſame Date, that then the 
Bond ſhould be void, or otherwiſe it ſhall 
and may be lawful for the Plaintiff to enter 
into the Land covenanted in the Articles, to 
be ſettled on the Plaintiff by the Defendant. 

Defendant pleads, the Plaintiff did enter in- 
to the Land. Plaintiff demurs. Moreton and 
Windham conceived this a Disjunctive Con- 
dition, and in the Election of the Defen- 
dant to perform either Part. 2 Reb. 103, 
117. Ferrers and Newton. Cur, Judgment 
Pro Quer. Vide 1 Sid. 3 12. meſme Cale. 

Debt on Bond for Performance of Cove- 
nants: If the Defendant pleads generally 
the Performance of the Covenants, and the 
Plaintiff doth demur generally upon it, 
without ſhewing Cauſe of Demur, Judgment 
ſhall be given according to the Truth of the 
Caſe, for that Default of Pleading is but 
Matter of Form, and is aided by Stat. 27 Eliz. 
But if any of the Covenants be in the Dis- 
junctive, ſo as it is in the Election of the 
Covenantor to do the one, or the other, then 
it ought to be ſpecially pleaded, and the Per- 
formance of it, for otherwiſe the Court can- 

not 
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not know what Part hath been performed. 
1 Been 311. Oglethorp and Hide. | 

Vide Pluis, Tit. Bonds to perform Covenants, 
Pleadings. | 


Covenants in the Copulative, and in the Dis- 
junctive. | ie. 

The Covenant is, That the Defendant by 
would not take Timber without the Aſſent 
or Aſſignment of the Leſſor or his Aſſigns 
in the Disjunctive; and in the Breach the 
Plaintiff chargeth the Defendant with cut- 
ting of Timber, without the Aſſent and Aſ- 
ſignment of the Leſſor, or his Aſſigns; fo 
he will compel the Defendant to prove more 
than he ought, for if he did ic with their 
Aſſent only, or Aſſignment only, it had been 
ſufficient ; but if the Covenant had been in 
J the Copulative, both had been neceſſary, 
1 Leon. 251. Per Hob. Sherwood and Noun. © 

Bond or Covenant, That if the Defendant 
ſhould work out the 40 J. (which he owed, 
, Cc.) at the uſual Prices in Packing, when 
- the Plaintiff ſhould have occaſion for himſelf 
or his Friends to employ him therein, or o- 
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7 therwiſe ſhall pay the 40 J then, & c. Defen- 

J dant pleads, That he was always ready to A» 
. have wrought out the 40 J. but that the Y 
3 Plaintiff did never employ him. Ir's an ill 1 
* Plea, becauſe the Defendant did not aver 3 
ut that the Plaintiff had any Occaſion to make „ 
uſe of him, and for that it was at his Election glegion de- 1 
* to have Work or Money; and not having termined, 


he employed him, but brought his Action, that 
is a Requeſt in Law, and ſo he hath determi- 

ned his Election to have the Money. Judg- 
ment pro Quer. 2 Mod. 304. Vrigbt and Bull. 
Debt on Bond of Covenants, upon the De- 
F 2 miſs 
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miſe of a Mill, by the Plaintiff 's Teſtator to 


the Defendant for 13 Years, under 8 l. Rent. 
The Defendant covenanted for himſelf, his 
Executors and Adminiſtrators, to leave Mill- 
Stones upon the ſaid Mill at the Expiration 
of the aforeſaid Term, as good as when he en- 
tered, or elle to give Satisfaction in Money 
for as much as they ſhall be worſe, according 
to the Diſcretion of the Parties that viewe 
the fame ook 19 _ — Defendant further 
eads, Quod ipſe ad finem & epirationem termini 
— reliquit duo ſaxa molaria in & ſuper mo- 


lendimem præd quodg; Partes | Anglice, the Par- 


ties] qne. primo inſpiciebant ſaxa molaria que fue- 
rum fuper molend præd tempore intrations ipſiu 
Johannis i» molend illud hucuſque non agreeavere 
quantum duo ſaxa prad per ipſum ad expirationet 
terminis præd ut perfertur relicta fuer pejora quam 
pred” ſaxa molaria in & ſuper molendum preedit 
præd tempore intrationis ejuſdem Johannis ad 
inde ; and general Performance as to the other 
Covenants. Replic', Demand of the Oyer of 
the Indenture ; wherein, ister alia, the ſaid 
Covenant is ſet forth, and ſay, Precladi non, 
for chat at the Time of the Entry of the De- 
fendant upon the Mill, there were Two 
Stones, of the Value of 3 { and that at the 
End of the Term the Defendant did not 
leave ſo good Stones, nor give any Satis- 
faction in Money, (nec dedit aliquam ſatisfattio+ 
nem in monetu alitui Perſone cuicuny; per tant 
quam Lapides molar per eundem (Def.) in eodem 
molendino relic? fuer pejores quam præd Lapides no- 
bares in cod molendiuo exiften tempore pnæd Intra- 
rionss ipſis Defemdentu. Et hoc purut, &c. Re- 
joinder prou the Bar, Demur. The Plaintiff's 
Council inſiſted, That it was incumbent up- 
on the Defendam, to procure the ou 
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who had the View of the Stones at the Time 
of the Defendant's Entry upon the Mill, to 
have adjuſted how much the Stones of the 
Mill, which were left at the End of the 
Term, were worſe than thoſe which were 
there at the Time of the Defendant's Entry 
of the Mill, and for Default thereot, he hath 
broken his Covenant; for he doth not pre- 
tend by his Plea, that he hath left Stones ſo 
good as the firſt were. The disjunctive Co- 


by 


Dis junctive 


Covenant 


venant is in Advantage of the Covenantor, is in Advan- 
and therefore he ought to ſhew the one or tage of the 
the other is performed, and therefore he Covenancor. 


ought to have procured an Adjuſtment in the 
Caſe; as if a Man oblige himſelf to reſign a 
Benefice, he ought to procure the Biſhop co 
accept his Reſignation. So if a Man is bound 
to pay 100 l. or ſo much as F. S. ſhall ap- 
point, if he will be excuſed the Payment of 
the x00 J. he ought to procure F. S. to ap- 
point a leſs Sum to be paid. | 

To which it was anſwered by the Defes- 
dant's Council, That by the Covenant, he 
was to leave at the End of the Term as good 
Stones as were in the Mill at che Time of his 
Entrance, or to give Satisfaction in Money 
for fo much as they were worth, according 
to the Diſcretion of the former Viewers of 
them, fo that the Covenant is in the Dis, 
junctive; and in a disjunctive Covenant, it 
one Part of it becomes impoſſible, the Co- 
venantor is excuſed to perform the other Part, 
and that this Caſe is like to Submiſſion to Ar- 
bitrament : And for this the [Defendant is not 
bound to procure the Viewers to make any 
Adjuftment in the Caſe, and they having 
not made any, and the dis junctive Covenant 
being for his Advantage, he was entirely ; 
culed. 5 3 & 
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Per Cur, Conditions are for the Benefit of 
the Obligor, if poſſible; but if impoſſible, 
the Obligation is abſolute. There is no Im- 
poſſibility in this Caſe, if the Viewers can- 
not be procured to adjuſt the Damage, yet 
the Defendant might have left as good Stones 

at the End of the Term, as were there at the 
Entrance of the Defendant, which is the 
other Part of the Covenant; and this Caſe 
is not like Submiſſion to Arbitrament, for by 
it both Parties oblige themſelves to ſtand to 
the Arbitrament of the Arbitrators, but none 
of them obligeth himſelf to procure them to 
make an Award. But in this Caſe the dis- 
junctive Condition being in Advantage of 
the Defendant, he ought to procure the firſt 
Viewers to make Adjudication of the Da- 
mages. | 

Laughter's Caſe is good Law, 5 Rep. but the 
Reaſon given there hath been denied. If 
one bind himſelf to pay 101. or ſo much as 
F. S. ſhall appoint, if J. S. will not appoint 
any. Sum to be paid, the Obligor ſhall pa 
the 10 J. If one is bound to make a Leaſe 
to J. S. or pay him 100 J. before Michaelmas, 
and F. S. dyes before Michaelmas, the 1091. 
ought to be paid. And in the Time of Ch. J. 
St. Fobn, a Caſe was adjudged, and Two of 
oy Judges in it ſpake with Two of the 

udges in Laugbters Caſe, who affirmed, that 
there was not any fuch Reaſon given for'the 
Reſolution in Lawghter's Caſe. The Caſe in 
St. Fohns Time was, A Man covenants, in 
Conſideration of 100 / to make a Leaſe to 
F. S. for his Life, before Michaelmas, or to 
repay the 100 J. and J. S. dyes before Mi- 
chaelmas: Reſolved that the 100 1. ſhould be 
repaid, 1 Lat. 691, Studbolm and Mandall. 
"1 Covenants 
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Covenants | Affirmative. | 


Negative. 


There is Differenee in penning of che Co- 
venant; as if the Leſſor covenant with his 


, Leſſee, that he ſhall have ſufficient Hedge- 

; boot by Aſſignment of the Bailiff of the Leſ- 

ſor: By this the Leſſee is not reſtrained from 

: that Liberty which the Law allows him, and 

/ therefore he may take without Alignment ; 

ö but if the Words be negative, that he ſhall not 

- take without Aſſignment, or that he ſhall rake Diverſity be- 

0 by Aſſignment and not otherwiſe, contra. cen ne- | 

1 — 

f P. brought Covenant againſt the Defen- is only in t 

t dant, on Covenant that he ſhall go in ſuch a Affi mance 5 

Ship out of the River of Thames to ſuch a of an affirma- a 
Place in Spain, and the Words of the Cove- — - 

© nant were, Quod decederet procederet non de viet. negative Co- 

[f Defendant pleads Performance generally; venant which 

5 per Cur, the Plea is not good, and this Diver - is additional 

1 ſity is taken between a negative Covenant, to an affir. 

Y which is only in Afficmance of an affirmative au Cores 


Covenant Precedent ; and a negative Cove- 
nant which is additional to an affirmative FIf the Coca. 
Covenant, as here; for in the firſt Caſe, Per- — the 
formance generally is a good Plea, but in — 
the laſt not, but he ought to plead ſpecially ; and the affir. 
and in this Caſe the Defendant might have mative Cove. 
departed, proceeded and gone to Africa, or nant of the 
to the Weſt-Indies, if he had not been reſtrai- other Part be 
ned by the negative Covenant, & non deviet, — * 
1 Sid. 87. Langhill and Palmer. tionit inde; 
TA negative Covenant, as that he ſnall not tho' the nega- 
uſe a Trade, in conſideratione inde, Deferidant tive Covenant 


1 him 100 J. per Annum during be broken, yet 


K | . - © the affirma- 
ife : This doth not amount to a Condition ra 


Precedent (but is mutual), for then the Plain- ought to be 
nts | Fa tiff performed. 
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formance is ſufficient, and fo on 


_— 


Negative Co- 
yenants may 
enwarp many 
Parcicolars. 
4x Lev. 83. 
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tiff ſhall never have the 100 J per Annum du- 
ring his Life; for it is not poſſible for the 


Plaintiff to perform his Covenant in his Life, 


for at any Time during his Life he may break 
it; and a negative Covenant is not faid to 
be performed until it becomes impoſſible by 
the Breach of it, which Impoſſibility may 
not happen but by the Plaintiff's Death, 
2 Sand. 55, 156. Humlook and Blacktow. 1 Mod, 
64. 2 Keeb. 674. | 
Debt on Bond for Performance of Cove- 
nants ; One whereof was, That the Defen- 
dant ſhould not deliver up Poſſeſſion to any 
but the Leffor, or ſuch Perſons as ſhould law- 
fully recover. The Defendant pleads, he did 
not deliver but to ſuch Perfons as lawfully 
recovered ite Tiſden {aid, he ought to ſhew 
he delivered to F. S. per lawful Title; but on 
the other Side it was ſaid, the Bar is purſu- 
ant to the Count; and Twiſdes conceived in 
affirmative Covenants general Pleading- Per- 
ative 3 
for it is ſufficient for the Defendant to plead 
an Excuſe, and the Plaintiff muſt affign 
Breach to entitle himſelf, Mindam ad idem 
Negative Covenants may enwarp many Par- 
ticulars; as to ſay, he did not cut down any 
Timber, unleſs to make Bars and Stiles, Judg- 
ment pro Defendant, 1 Reb. 380, 41g. Mebo- 
iat and Pullen, yet 2 Palmtr 70. Ley ver. Lutrel, 
al: tont. Vid. imm tit. Pleadings. © 
A negative Covenant is faid never to be 
rformed until it becomes impoſſible to 
| _ A Sand. I. WP. + 6 6.79: 
reipals quare -clanſmm fregit & ſepes prof er- 
nawit, by 2 Plaintiff Lanes for a Be. 


fendants juſtiſie, for thar M. ſeiſed of the 


Lands let them to the Plaintiff, exceping the 
as | Trees 
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Trees, and Liberty to Wot them up, fell them 
ind carry them away, cam wverits eprnd 
ſepes & implendo foveas ; and that M. after- 
wards granted the Trees and Liberty to Ar- 
tur, and that he and the other Defendants, 
as his Servants in Proftration, &c. uſed this 
Liberty ( which is ſpecially pleaded ) and 
juſtify que eſt endem fraf#i9. Plaintiff demurs, 
for that the Defendants have not alledged 
that they have filled up the Ditches, and 
amended the Fences according to the A 


ment. Per Cu, this is not a N which Not « Cond 
e = - 

not being performed, deſtroys the Agree- _— - 

for which 

Remedy by 


ment and avoids the Liberty ; but it is a Co- 
venant, for which the Leſſee hath Re 

by Action. And the C. Juſtice cited Sir George 
Bickerffaff's Caſe, which was, He covenianted 
with the Plaintiff chat he ſhould quietly en- 


joy the Land demiſed, paying the Rent reſfer- paying the 
ved; and it was pleaded there, that the Plain- Rent makes 
tiff had not paid the Rent according ro the not the Cove. 
— 
tional. 


Reſervation. And upon Demur it was ad- 
nidged, that the Word [paying] doth not 
make the Covenant conditional, but that it 
was a reciprocal Covenant, for which the 
Party may have Action, Sir Tho. Jones, 205. 
Matren ver. Arthur. | 


Miatual and reciprocal Coutts. | 

A. leaſe by Indenture a Meſſuage to B. 

in Dec. 22 Cur. 2. pro Twelve Years, and 
covenants with B. xo fepair it with all neceſ- 
lary Reparation before Midſummer following; 
and B. covenants on his Part, Quod ab & poſt 
tale tempus quale A. fepurarer & emendartt pred 
meſſuag quod Tunc præd B. ſufficient reparartt 
22 Mi wer ad omnia Yempora durante — 
| 2 | prac. 
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pred. In Action of Covenant by A. againſt 
B. for Non-reparation of the Houſe after 
Midſummer, he declares, That altho' he had 
rformed all the Covenants on his Part to 
rformed (without any particular Aver- 
ment) that he had repaired it before Midſum- 
mer, &c. yet the Defendant had not repai- 
red after = ſaid Feaſt. This is a good Decla- 
ration, for the Covenant of A. to repair it 
Not a Condi- before Milſummer is not a Condition Prece- 
_— _ dent, but only the Time divided and mutual 
_— © between A. and B. (ſcilicet) that A. ſhall re- 
paiir it before Midſummer, and B. after during 
the Term, for which each of them may have 
Remedy by Action againſt the other, 1 R 
Abr. 416. Bragg and Nightingale, Stiles 140. 
This is a reciprocal Covenant, and tho' one 
does not perform his Part, it ſhall not excuſe 
3 ch hereby | 
venant upon a Charterparty, where | 
the Maſter of the Ship covenants to fail with I! 
the firſt fair Wind to Barcelona, and that the Ill 
Mariners ſhall attend with a Boat to relade ' 
the Ship, and then to return with the firſt | 
0 


fair Wind to London, and to unlade and deli. 
ver the Goods; and the Merchants Cove. 
nant to pay ſo much for Freight, and ſo 
much for — every Day. And the 
Maſter brought the Action for the Freight,“ 
and for Demurrage, and declares he failed | © 
ſich a Day with the firſt fair Wind, and up-“ 
on all the other Points. Defendant quoad l: I. 
Freight pleads, that the Ship did not return f 
directly to London, but went to Alicant and 
Tangier and made diverſe Deviations, and by 
ſuch Delays the Goods were ſpoiled. And 2 
-_ Demurrage, that this was occaſioned 
by the Negligence of the Mariners in not a th 
= | tending 


* 
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t | tending with their Boat to relade the Ship. 

r || Plaintiff demurs, and had Judgment, for the 

d Covenants are mutual and reciprocal, and 

o each one ſhall have his Action againſt the 

r. other, but ſhall not plead the Breach of one Breach of one 

„in Bar of the other; and perhaps the Da- Covenant, 

i. mage on the one Side and the other are not where not to 

a- equal, ergo not pleadable in Bar the one of — e 

it | the other; but each one by his Action ſhall (ther. * 

e. recover againſt the other the Damage certain 

al for him, 3 Lev. 41. Cole and Shallet, And fo 

e- is the Caſe of Shower and Cudmere, Sir Thomas 

ng || ores 216. 

ve Where in mutual Covenants the Words, where the 

n In conſideratione performationis inde, ſhall make a Words [tm 

40, Condition Precedent or not, 2 Sand. 156, 157. cnſderatione 

ne | The Lord of a Mannor covenanted to aſſure — ſhall 

aſe the Freehold to one of his Copyholders and Jicios —_— 
to his Heirs, and the Copyholder, in Conſi- dent os — | 

by = deration of the ſame Covenant performed, 

100 promiſeth to pay a certain Sum of Money; 

the the Copyholder is not bound to pay the Mo- 

ade Ml ney, unleſs the Lord firſt perform his Cove- 

irſt Ml nant. Aliter, If the Covenant on the Part of 

ell. the Copyholder had been in Conſideration 

ve. Jof the Covenant to be performed, cited in 

ſo ! Sanders, ut ſupra. 

the If the Covenant of the one Part be Ne- 

ght, 82cive, and the affirmative Covenant of the 

jled Other Part be, in conſideratione performations in- 

up- de; altho' the negative Part is broken, yet 

J the affirmative Covenant ought to be per- 

urn © formed, 2 Sand. 156, 157. _ 

and In Aſſignment the Plaintiff declares, that he 

1 by Jas poſſeſſed of a Term for eighty Years, 

And and it was agreed between him and the De- 

ned ſendant, that he ſhould aſſign all his Intereſt 

t ab therein to the Defendant, who proinde ſhould 


3 pay 
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pay 250 J. and that he promiſed, that in Con- 
ſideration that the Plaintiff at his Requeſt 
had likewiſe promiſed to perform all on his 
Patt, that -he would perform all on his 


Part; tr then ſets forth, that the Defendant 
had paid a Guinea in Part of the ſaid 2501. 


and that he (viz. the Plaintiff) obtulit ſe to 


, Mfigh the Premiſſes to the Defendant by In- 
- denture, which was written and ſealed, and 


would have delivered it to him; but he refu- 
ſed, and affigns the Breach in Non-payment 
of the Money. Defendant demurs, for that 
the Aſſignment ought to precede the Pa 


nient, and that it was not a mutual Promiſe ; 
It is that the Plaintiff is to aſſign, and the De- 


Tn mutual 
Promiſes the 
Defendant 
need not 
aver Perfor- 
mance. 


fendant proinde, which is as much as to fay, 
pro aſſignation; like Caſe, Colt Upghtred's Caſe 


and Dyer 16. b. But per Cur', it js a mutua 


Promiſe, and that the Plaintiff necd not to 
aver the Performance; and it is as reaſonable 
that thePlaintiff ſnould have his Money before 
he make the Afignment, as that the Defen- 
dant ſhould have the Term aſſigned before he 
paid the Money, 2 Mod. 3 3. Smith and Shelbery 
It is ſaid, If one Covenant to ſerve me 2 
Year, and I covenant to pay him 10 l. for it; 
in this Caſe, albeit he doth not ſerve me, I muft 
pay him 10 J. for it; but if T coyenant to pay 
im 10 J. if he ſerve me à Year, contra, for 
there I am. not bound to pay him the Money 
unleſs he ferve me a Year. So if one cove- 
nant to make new Pales, ſo as he may have 
the old; in this Cafe it ſeems he is —— 
to make the new Pales, unlefs he may have 
the old ones. So if one covenant to pay Mo- 
ney for Service, Counſel, or the like ; or 
covenant to marry ones Daughter, or make 
an Eftate, and the Covenant is penned con- 
ditionally, 
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ditionally, ſo as one Thing is the Cauſe of 
another, and is not ſet down by mutual and 
reciprocal Covenants ; in all theſe Cates, if 
the Cauſe or Condition be not obſerved, the 
Covenant ſhall not be performed. | 

- Knight and Keech, p. 3. Will. & Mar. B. R. 
Rot. 374. The Caſe was, There were mutual 
Promiſes and Agreements between the Plain- 
tiff and Defendant, which were ſpecially ſee 
forth in the Declaration, in which the Plain- 
tiff alledged generally, that the Defendant 


non performavit agreeamentum ſuum prædictum, Nom performa- 
without ſhewing a particular Breach. There vi gesam- 
was a Verdict and Judgment for the Plaintiff f ui. 
in the Common-Pleas, and now a Writ of Er- cut ſhewing 
ror brought; and it was aſſigned for Error, a particular 
that the Breach was too general, which be- Breach, where 


ing Matter of Subſtance, the Right of the 899d. 
Action could not be tryed, and therefore it 
is not within any of the Statutes of Jeofailes. 
Many Cafes were put to ſhew, that nor perfor- 
mavit agreeamentum could not be good, without 
ſhewing wherein, as Co. El. 292. Hob. 67. 
2 Cro. 503. but Judgment was affirmed upon 
theſe Authorities following, (viz.) 3 H. 6. 8. 
Dier 297. Debt was brought upon a Leaſe, in 
which the Defendant was bound to perform 
ſeveral Covenants, or otherwiſe to forfeit ſo 
much, &. The Breach aſſigned was, that he 
had broke all the Covenants, and did nor 
ew any particular Breach, yet held good. 

If Promiſes are Executory on both Sides, 
Performance need not be averred, becaule it 
sthe Counter-Promiſe, and not the Perfor- 
mance that raiſes the Conſideration ; and 
therefore where the Plaintiff promiſed to 
deliver a Cow to the Defendant, and he 
promiſed to pay him 50 s. the Plaintiff need 
not 


* 
—— OS — — — 


Not a Con- 
dition Pre- 
ceedent, but 


— — 2 Mod. 75. Stiles Rep. 186. 


nants. 
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not aver the Delivery of the Cow, becauſe 
without ſuch Averment a Promiſe againſt a 
Promiſe made at one and the ſame Time is a 
ſufficient Ground for an Action, and for a 
later Authority, 2 Sand. 351. There was 
an Agreement between the Plaintiff and De- 
fendant, that the Plaintiff ſhould pull down 
old Walls and build a Malt-Houſe, and that 
the Defendant would pay him 8 J. pro Labore 
ſuo; the Plaintiff averred, that after the 
Agreement parat fuit & obtulit performare, 
&c. he had a Verdict, and this was held 
good enough after a Verdict, without aver- 
ring Performance of the Work. Upon theſe 
Authorities, and for that the Promiſes in this 
Caſe were mutual, the Breach was held to 
be well aſſigned, and Judgment pro Quer. 
4 Mod. 188. 

The Caſe of Mare and Chappel, cited 2 Med, 
Rep. 75. Ware was to raiſe Five hundred Sol- 
diers, and bring them to ſuch a Port, and 
Chappell was to find Shipping, for which he 
ſued upon the Covenant, tho' the other had 
not raiſed the Soldiers ; for that can only be 
alledged in Mitigation of Damages, and is 
no Excuſe for the Defendant ; and it was ad- 
judged that this was not a Condition Prece- 
dent, but diſtin and mutual Covenants, up- 
on which ſeveral Actions might be brought, 


In Covenant upon a Charterparty, the 
Plaintiff declares, that it was agreed that his 
Ship ſhall be ready and provided with a fut- 
ficient Crew, Tackle, &c. for a Voyage to 
(Novellvill) in partibus trans Marinis, upon the 
12th Day of Auguſt, and there ſhould lade 
with Figs and other Merchandiſes of the De- 
fendant's, and ſhould bring them back to 


Topſak 
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Topſall in Com Devon, and that the Defen- 


Tun ſo brought, and aſſigns the Breach in 
Non-Payment of 1121. 205. for Thirty Tun; 
To which the Defendant pleads, that the Ship 
was not ready, &. the 2th of Anguſt, P4 
which he loſt the Profit of his Merchandiſe. 
Plaintiff de murs. Per Cur, the Plea is not 
good, for theſe are reciprocal Covenants, & 
utraq; pars hath Remedy for Non-Perfor- 
mance. Judgment pro Quer, Sir Tho. Fones 
216. Shower and Cudmore. =» 

If by Charterparty G. and Three others 
e | covenant with P. and C. to let to freight a 
"© Ship, wherein they are Owners to the ſaid P. 
W u 5 & ex parte of one B. for a Voyage mo- 

do & forma ſequenti. G. and the other Three 
covenant with B that the Ship ſhall go to 
1 NY” and ſhall take ſuch Freight, and then to 
% Bl Zarmouth, and from thence to Ginchego, and 
thence to return to the Thames, And C. 
covenants with G. and the other Three, that 
B. ſhall cauſe Lading to be put into the Ship 
at Yarmouth, Ginchego, &c. within ſo man 
Days, and covenants that the faid B. ſhall 


ta transfretatione 147 I. at ſuch a Day. G. 
and the other Three may have Action of Co- 
venant againſt C. for the Non-Payment of the 
7 J. without Averment of the Performance 
of the Covenants on their Part, for this is 
not a Condition Precedent, but a Covenant 
(if diſtinct of the other Part, 1 Roll. Abr. 414. 
ur Carnel and Clark. | 

If in Articles of Agreement made between 
lads A. on the Behalf of B. and C. in which A. 
— covenants, that B. for the Conſiderations ex- 
* preſs'd in the Deed, ſhall convey certain 


dant covenanted to pay 3 J. 15 s. for every 


pay to the ſaid G. and the other Three per to- 
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Lands to C. in Fee, and after C. covenants on 
his Part, for the Conſideration aforefaid, to 

Tha' the pay to B. 160 l. In this Caſe, tho B. doth 
17 not not aſſure the Land to C. yet C. is bound to 
1 pay the Money for the Aſſuranoe of the 
to pay the pb It is not a Condition Precedent, but 
Monies. 9 2 — 6 s — l i 
cans t upon a Deed-Poll; concerning the 
N for Purchaſe of Land made by the Defendant 
anHovſe,[pro] of the Plaintiff, where tha Plaintiff declares, 
doth nor chat by the faid Need it was agroed between 
rio Pre. the Plaintiff and Defendant, that the Defen- 
cedent, but dant ſnould pay rQ the Plaintiff ſo much Mo- 
it's a mutual ney upan fuch a Day far the Land, which 
Covenant. he hath not dona. Defendant demurs upon 
the Declaration, for that che Plaintiff doth 
not aver that the Defendant enjayed the 
Land; and where there is not a mutual Re- 
medy, the Deed not being by Deed in- 
dented, there aught to be ſuch Averment, 
1 Rol. 5 18. Holder and Taylar. Where Leſfed 
for Years covenants ta repair, provided that 
the Leſſor find great Timber, there in Action 
of Covenant the Plaintiff ought to aver he 
offered great Timber, 5 Rep. 78. Gray's Cafe. 
But per Twi/den, Juſtice, in one Caſe, the 
Words were, The Plaintiff putting the Houle 
in Repair, the Defendant covenanted to 
keep it ſo repaired, and reſolved that they 
were mutual Covenants, Cr. Fac. 645. Slater 
and Stoxe, Stiles 140. And in the principal 
Caſe it ſeemed a Covenant by it ſelf, and the 
Plaintiff had Jud . Bur the Defendant 
brought a Writ of Error. Q. Raym. 183. Por- 
dage and Cole, El. 1. Sand. 319. meſwe Cale 
The Court held in the Cafe of Pordage and 
Cole to be a mutual Covenant; and if the 
Houſe was not conveyed before the Day, S 
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it ought to have been, the Defendant may 


have Action of Covenant for the Houle ; for 
it is to be intended, that the Plaintiff ſeals to 
the Defendant another Part per the Words 

have mutually ſet their Hands and Sali], it was 

emurred upon the Declaration : Judgment 
pro Quer and affirmed in Cam Scace upon Er- 
ror brought, 1 Leon. 274. meſme Caſe. 

The Covenant was to make a Leaſe, and 

the Breach aſſigned in the not accepting the 
Indenture by the Defendant. Per Car, this 
5 laid as a mutual Agreement that the 

laintiff ſnould demiſe; which muſt be in- 6 
tended as to the Defendant, that he ſhould ac- 
cept. Judgment pro Quer. 

Debt on Bond to perform Articles. The 
Plaintiff covenants to aſſign over his Trade 
to the Defendant, and that he ſhould not take 
away any of his Cuſtomers, and in Conſide- 
ration of Performance thereof, the Defendant 
covenants to pay the Plaintiff 60 J. per An- 
num for Life; and pleads, that after the A- 
ne the Plaintiff before any Thing done 

id work to J. S. a Cuſtomer. Plaintiff demurs, + On treats 
judgment pro Quer. This is not a Condition either Patty 
Precedent, but theſe are mutual Covenants. hath Remedy. 
The Plaintiff need not ſtay to wait for Per- OY 
ſormance, perhaps then he may ſtay as long LL thas 
as he lives; but as on Bonds of Arbitrament ebe onz aal 
on *Breach, either Party hath Remedy, 2 Keb. build an 
674. T Mod. 64. 1Sid. 464. 2 Sand. 155. Hum- Houle, and 
lock and Blacklow. be | — * 

In Action on the Caſe, on Agreement * building 
that the Plaintiff pull down and build à and faith he 
Malt-houſe, and that the Defendant was to offered to 
pay 81. pro Labore: In Conſideration of which Þrild.the 
mutual I Promiſe the Plaintiff cbtulit to per- Ara * 
form all on his Part, yet the Defendant had the other hid. 

Cx not dered mt. 


Tye Law vf Covenants: 
not paid; (but he doth not ſay the Defen- 
dant refuſed the building.) Tho this be a 
mutual Promiſe, yet the Contract imports 
that the bi {Sing muſt be precedent, there- 
fore this ful ſhould be alledged, it's a 
mutual Covenant only; had it been to pay 
oft reparationem factam, the Reparation had 
. a Condition Precedent; had the Work- 
man agreed to build, and the other agreed to 
pay, they had been mutual Promiſes. But Agree- 
ment to pay 20 l. pro Labore, or in Conſideration 
of Building; theſe are precedent. Had the 
Suit been pro 8 J. being as a mutual Promiſe, 
Judgment ſhould have been pro Quer. and pro 
Labore alters not the Caſe; and general Per- 
formance, or obtulit after a Verdict, as here, 
implies Refuſal; and where the Agreement 
it ſelf makes a Condition Precedent, the 
Promiſe to pay it doth not alter it. Judg- 
ment pro Quer. 2 Keeble 811, 837, Peters and 
Opill, vid. Caſe, 2 Lev. 23. 2 Sand. 350. 
1 Vent. 177. 7 
B. Lord of a Mannor, covenants with his 
Copyholder to aſſure to him and his Heirs 
the Freehold and Inheritance of his Copy- 
hold, and the Copyholder in Conſideration 
of the ſame performed did covenant to pay 
ſuch a Sum. Per tot Cur, the Copyholder is 
not tied to pay the Money before the Aſſu- 
rance made, and Covenant performed: But if 
the Words had been, in Conſideration of the 
ſaid Covenant to be performed, ] then he had 
been bound to pay the Money preſently, and 
he ſhould have his Remedy by Covenant, 
2 Leon. 211. Broccass Cale. 3 Leon. 219. 
m:[me Caſe. | | 


| Plaintiff 
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Plaintiff declares in Covenant, That by 
Indenture between him and the Defendant, 
reciting, that there were divers Controver- 
ſies, &c. for Determination whereof the ſaid 
Parties did by the ſaid Indenture bind themi- 
ſelves, in Conſideration of 12 d. given to each 
other, to obſerve the Arbitration of, &c. to 
arbitrate, &. de & ſuper premiſſis, and the 
Plaintiff and Defendant mutually covenanted 
to do ſeveral Matters. That the Arbitrator 
did thereupon afterwards award, and the 
Defendant did covenant with the Plaintiff, 
that in Conſideration of the Plaintiff's ſeal- 
"0 ing and delivering (at the Defendant's Re- 
* queſt). one Part-of a Leaſe for Years (to the 
e, Award annexed) for the Rent therein reſer- 
0 ved, that the Defendant ſhould pay fo much 
e Money for the Tythes: It was allo awarded 
o. by the ſaid Arbitrator, and the Defendant 
14 did covenant that he would be accountable to 
o. the Plaintiff for all ſuch Arrears of Rent, 
Tythes, and Compoſition- Money for Tythes, 

ais as ſhould be ariſing and renewing upon the 
irs WM faid Land, &c. according to ſuch a Value 
„br Aimum, whereof the Defendant could 
on not lawfully diſcharge himſelf. The Plain- 
ay tiff avers, he hath obſerved all che Covenants 
- is on his Part, &c.-and aſſigns for Breach, that 
ſu- be hath nor accounted with him for all Ar- 
tif I rears of Tythes and Compoſition- Money, &c. 
che and that he hath requeſted him to come to 
ad Account, and that he refuſed. Defendant 
ind — rag non, and confeſſeth the Indenture 
ut ſaith, in eadem Indentura ulterius agreeatum 

19. fait & proviſum, That the Plaintiff ſhould al- 
low and diſcount upon the Account all Sums 
Jof Money for Parſon's Dinners at the Re- 
tiff | queſt of the Plaintiff, and ſuch other Sums 
G 2 which 


th; B 
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which he had directly laid out, and that ſuch 
a Day paratus fuit & obtulit ſe, & adbuc para- 
tus eſt, to account for all Arrears of Rent, if 
the Plaintiff would diſcount, &. and the 
Plaintiff refuſed all ſuch Sums of Money, &c. 
Plaintiff demurs. Per Cur, it's an abſolute 
Covenant which chargeth him to be accoun- 
table, and not if the Plaintiff would allow 
Parſons Dinners, for it's impoſſible the Plain- 
tiff can make ſuch Allowance till the De- 
fendant hath accounted; they are mutual and 
Mutual Co- diſtin& Covenants, and they have each a 
venants, and Remedy upon theſe mutual Covenants ; and 
why. the proviſum & agreeatum eſt, doth not amount 
to a Condition, but is a Covenant. Judg- 
Eat, pro Quer. 2 Mod. 73. Dr. Samways wow 
Eldsbyß. | | 
Averment. Upon mutual Promiſes you need not to 
aver Performance, and an ill Averment of 
that which need ndt be averred, hurteth not, 
| 1 Lev. 293. vide Pordage and Cole, 2 Keb. 5 42. 
Mutual Co. In the Caſe of Thorp and Thorp, the Decla- 
venants and ration was upon mutual Promiſes of Agree- 
Promiſes. ment, by which the Plaintiff agrees to re- 
leaſe to the Defendant his Equity of Redem- 
tion in Two Cloſes ; in Conſideration of 
which the . Defendant aſſumes to pay to the 
Plaintiff 7]. Now the making of the Releaſe, 
is a Condition Precedent to the Payment of 
the Money.. 
Where and in The Books vary much, where in Action ci 
whar Caſes Covenant Averment of Performance need to 
Averment of be alledged, and where Promiſe may be plea- 
5 ded againſt Promiſe, and where each muſt 
pleaded, bring his Action; and therefore the Point i 
well ſettled in the ſaid Caſe, 


Te; ; , The 
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The Caſe of Nichols and Rainbred was à- 
reed, Hob. 88. to be good Law. There, in 
onſideration that Nichol: promiſed to deli- 
ver to the Defendant a Cow, the Defendant 
romiſed to deliver to him Fo s. it was ad- 
judged that the Plaintiff need not aver the 
Delivery of the Cow, becauſe there was Pro- 
miſe for Promiſe. It's generally true, where 
there are mutual Promiſes it need not alledge 
Performance on the Part of the Paintiff, but 
then it depends upon the Words of the A- 
greement, whether it ſhall be ſo or not; and 
certainly one may make the Agreement, ſo 
that one ſhall not be bound to part with his 
Money until he had a Conſideration for it, 
15 H. 7. 10. is full as to the Words of Agree- 
ment. One covenants to ſerye me for a 
Year, and I covenant to give him 20 J. he 


may ſue for the 201. altho? he doth not ſerve 


me ; otherwiſe if the Agreement had been, 
that he ſhould have 20 J. if he would ſerve 
me for an Year. 

There is no Reaſon that one ſhall be com- 
pelled to pay Money for Performance of an 
Act before the Act be done; but here the en- 
ſuing Differences are to be noted: 


Firſt, If by the Agreement a Day certain Oiverſities. 


be appointed for Payment of the Money,and 
this Day happens before the Act can be per- 
formed, for which the Money is to be paid; 
there, altho' the Words are, that one ſhall pay 
ſo much for the Performance of ſuch an Act 
by the other, yet the Party may have an 
Action for the Money after the Day appoin- 
ted for the Payment of it, and before the 
Act be done; as Sir Ralph Pooles cited in 
7 Rep. in Ughtred's Caſe : One covenants to 
ſerve the other in the Wars of France with 

G 3 3 Eſquires, 
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3 Eſquires, and the other covenants for this to 
pay 42 Marks; Action lies befote the Service 
performed. So 1 /ent. 147. Lary,andCheſhire's Caſe. 
One promiſeth, that in Conſideration the o- 
ther will permit him to enjoy ſuch Land for 
Seven Years, that he will pay him 20 J. pro 
quolibet Anno, an Action lies after every Year, 
Upon the ſame Reaſon is the Caſe of Pordage 
and Cole, 1 Sand. 319. where it was agreed, 
that Cole ſhould give to Pordage 500 J. for all 
his Land, the Money to be paid a Week af- 
ter Midſummer, and adjudged that Action lies 
for the Money before that the Land is con- 


veyed. 


e other Difference to be obſerved is, 
That if a certain Day be appointed by the 
Agreement, yet if this Day happens after 
that the Conſideration is to be performed, 
there ought to be Averment that the Service 
is performed, Dyer 76. If a Contract be made 
between Two, that for an Hawk of the one 
to be delivered at ſuch a Day, the other ſhall 
have his Horſe ac Chriſtmas ; if the Hawk be 
not delivered at the Day, the other ſhall not 
have Action for the Horſe. There are di- 
vers Opinions in the Books upon that which 
is ſaid in Ugbtred's Caſe, which ſeems to be 
youery, and which I ſhall give Anſwer to. 

1 Rol. Abr. 414. Gurnel and Clarks in B., C, 
Where one covenants wich another to pay 
him 147 J. per tota transfretatione of a certain 
Freight, and it was adjudged that an Action 
lies for the Money wichout Averment of Per- 
formance on the other Part, &. But in this 
Cafe, it appears not whether the Money was 
to be paid before the Voyage or after; but 
the true Anſwer to this Ga e is, That a Writ 
of Erro: was brought upon this * 

| ans 
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d the Court of B. R. held it to be errone-. 


ous, 1 Bulſt. 167. 5 
, As to Vivian and Shippings, in 1 Rol. 415. 
. An Award was made between A. and B. that 
2 A. ſhould pay B. 10 J. and in conſideratione in- 
r de B. ſhall enter into a Bond to A. to releaſe 
0 all his Right in certain Lands (juſt the prin- 


cipal Cale}: B. is bound to enter into the 
P Bond, altho' A. doth not pay to him the 


| 10 J. Reſp He is miſtaken in the Report of 
3 this Caſe, and the Judgment was directly 
5 contrary, as appears, 1 Cr. 384. where Fones 
* end Berkly contra Crok. That the Payment of 
* the 10 J. is a Precedent Condition; the Caſe 
„ of Heys and Heys, cited in Rolls, has no ſuch 


Point, as you may ſee in 1 Cr. 43 j 

* There is a Caſe in 2 Mod. Smith and Sbel- 
1 den, p. 33. The Plaintiff declares, That in 
, Conſideration that he promiſed to aſſign his 
i Intereſt in ſuch an Houſe the Defendant 
9 promiſed to pay him ſo much, Ge. The 


Queſtion was, Whether the Plaintiff ought 
p to aver, that he had aſſigned his Intereſt in 
p the Houſe ; and it was ruled, that he need 
not make ſuch Averment. | 


ch This was adjudged in a Writ of Error, 
Hill. 8 V. 3. Rol. 1667. | 


be 

do Tenant to have convenient Timber for Reparations, 
0 y the Appointment of the Bayliff. 

15 | Conſtruction. 

on Treſpaſs upon a Leaſe of a Farm during 
er- Lives, and the Covenant upon which the 


his Queſtion aroſe was this: The [Defendants] 
vas covenant, que J. W. and Fane his Wife, and 
but W. W. eorum filius deberent & vellent de tempore 
rit in tem pas & ad omnjum tempora, &c. bene & 
nt, = ſuſſicient 
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ſufficient" reparare, 8c. dict tenement” horrea, &c. 
in bon . ſufficient” reparatione pro quo propoſito 
[ Ang!) for which Purpoſe] liceret 1 fr 
pro eo ea vel illis eapere ſuper dicta præmiſſa per 
appunctuationem & non aliter ballivi dict mane- 
rii pro tempore exiſten ſuper raconabil requiſition 
fore fact apt convenien' maremium ¶ Angl, fit con- 
venient Timber] pro reparatione dic meſſuag 
& edificiorum fi aliquod tale maremium heri vel 

inveniri poſſet {uper dicta præmiſſa. | 
(The Treſpaſs was, for cutting down Six 
Oaks and Six Elms. Defendant juſtify all, ex- 
cept Five Oaks and Five. Elms by Vertue of 
the Leaſe by the Plaintiff co them, and recite 
the Leaſe and a ſaid Corn | 4 | 
Virtute cujus dimiſſionis pre etendant) in 
_ in præd meſ” 8 &ſic 2 , pred meſ” 
Decay, Cc. & alia edificia per Indentur præd ut prefertur di- 
miſſ fuer in decaſu in maremio eorundem@&rneceſſar 
reparationibus n videl apud S. præd ſu- 
per * poſtea ſci” (tale Die & Anno) apud 8. 
pred quidam R. W. tunc exiſten ballivm pred 


That R. W. 


if TFohanns Talbot (Leſſor) manerii ſui de S. pred 
33 ad requiſitibnem ipforum FO mt . 


Kequeſt ap- awvit pred les Deft ſuccidere & capere apt & con- 
pointed them venien maremium ad præd neceſſar reparationss 
5 — 7 faciend virtute cujus quidem appunctuationis præd 
ebnient Tim- les (Defendant) & 4c præd O. O. C. D. & 
ber, C e and ſervientes (des Deft ) ac per eorum precept die & 
ſo juſtify be. ann ſupradict in narratione We ſpec” apud 8. 
ing neceſſary pred quinque Quercus & quinque Ulmos in & ſu- 
— _ ara- per pred. dimiff. pramiſſ creſcen & exiſten apt 
* convenien maremium & ſufficien' tantum ad 
neceſſar reparation præd faciend & non amplins 

pro eiſdem neceſſar reparationibus ſuccider ceper & 

aſporta ver prout eis bene Jicuit [ and that Part of 

them was employed upon the Reparation, 

and that the Religug, quam cit potuer ſcit 

+ % . 1 243 — £;; a uti 


ks was CLL.tt .. Þ Xa «a _«s - a P W 


*—am$&, Ka . 


TC be Lam ok Covenants. 
uti #d tunc & ibid ediebant quo præd 
a wg Talbot a e Kc. 5. 


ia abſq; hoc quod pred, R. 
2 Talbot manerii ſui de S. præd ut 77 
tur exiſten appunctuavit pred Fanam W. G&J. 
ſuctidee & capere eaſdem quinque Quercus & 
quinque Ulmos ad reparation faciend' & hoc pa- 


bo 


Mn Replic precludi non, qe de injuria ſua pro- De injutia ſua 
AR W. ballivas præd Propru. 


99 


rat, &c. unde, &c. Demurr pro cauſa traverſat Demur. 


materiam non traverſibilem & non ſatis apte re- 
ſpond materiz plitat. A 

Per Cur, the Traverſe is ill, for by it is 
travers'd what is not alledged in the Plea; for 
the Traverſe is, That the Bayliff had ap- 
pointed the Defendant [Tenant of the Pre- 
milles ] ſuccidere eaſdem quinque Quercus & 
quingue Ulmos. And the Plea is, That he had 
appointed them ſuccidere & capere - & 
corvenien maremium, &c. Here is a Traverle 
of a Concluſion, which ought not to be ; 
the Traverſe ought to have been, That the 
Bayliff did not make any Appointment, or 
that the Trees were not nęceſſary or conve- 
nient. = 

As to the Plea : It was ſaid, That when 
Trees are excepted in a Leaſe (as they are 
in this Caſe) and by the Leaſe a ſpecial Au- 
thority is given to the Tenant to take the 
Trees for Reparations, there the Tenant 
ought to purſue the Authority given to him, 
or otherwiſe he is a Treſpaſſer; but if the 
Leaſe is made without any Exception of 
Trees, chen if the Bayliff will not make any 
Appaintment, the Tenant may reſort. to the 
general Authority given him by the Law to 
yt that which is convenient. And FJ. Powell 
laid, that perhaps it was not neceſſary for 
| | | the 


the Bayliff in this Caſe to appoint the part 
cular Trees for the Repararions,but he ought 
to have view'd the Buildings, and upon t 
to appoint ſo many Trees for the Reparation 
of them. C. F. Treby ; What is not cove- 
nient is nat to be left to the Judgment of the 
« Tenant.; at the Rate of this Appointment 
the Tenant may take as many as he pleaſert, 
for the Bayliff had made him Judge of it con- 
trary to the expreſs Words of the Covehant, 
which are, That the Tenant ſhall have con- 
venient Timber, Cc. by the Appointment of 
the Bayliff, and not otherwife. The Baylif 
had not executed his Authority, and then the 
Defendant cannot have any Auberge and 
ſo are Treſpaſſers; and by the Opinion of 
the whole Court, Judgment was pronounced 
pro Plaintiff, becauſe the Bar was ill, 1 La, 
1471. Sir John Talbot ver. Jane Woodhouſe & al. 


o 
Where the Covenants are diſtinqt or not. 


A. upon a Marriage intended by C. his Son 
with D. covenants with D. to ſtand ſei- 
ſed, and to make other Coveyance of Land 
to the Uſe of C. for Life, and after to B. for 
her Jointure for Life and after to other Ules 
of their Iſſues, and ſo of other Lands, as be- 
fore, and then A. covenants modo & forma ſe 
quenti bas, (viz.) præd A. pro & non obſtante ali. 
quo actu ſive re per ipſum facto in contrarium tem. 
re figillations & deliberations Indenturæ pred 
fabat & legitime fuit ſeitus ac uſq; tales bone & 
ientes conveyanciæ & aſſuranciæ in Lege foren 
fate & Legitime Execute ut ſupradict eft ftett 
ret & efſet * de præmiſſis ſibi & hæridibus ſu 
in feodo ſimplici abſq; aliquo genere ane 
|; onde? 


; The Las et Colknants. 
Manner, Condition, Defeaſance, Mortgage, 
Limitation, ] 2 poteſtatis Revocationis mutare 

atare eadem ac inſuper quod dicta terra & 
bom pred. antea Limitata pro 


hi 


junctuxa difte - 
B. 4 tempore deceſſus præd A. pro Saane ter- 


mino vitæ dictæ B. continuarent remanerent & fo- 
rent ei B. & 44 ſuis plene & clare annue 
walors 200 |. ultra & prater omnia onera ſolu- 
tion exits & repriſas q; and that no Re- 
verſion was then in tlie King. Altho' in this 
Caſe. this bears Semblance to be one Cove- 


Notwith- 
ſtanding any 


AR, how re. 


fer or not. 


nant, for that the Words of Covenant are 


but once named; and altho' it be ſaid in the 
Beginning, he covenants in Manner enſuing ; 
and altho the Word [ E:] couples altogether, 
yet the laſt Part touching the Value, is an 
abſolute, ſeveral, diſtinct Covenant of it 
ſelf ; ſo that if the Land limited for the Join- 
ture are not of the Value of 200 l. per annum, 
altho' it is not per any Act of her own, yet 
he had forfeited his Covenant; and the 
Words { notwithſtanding any Act] do not re- 
fer to the ſaid Covenant, but only to the 
firſt, and the Value is properly in the Coni- 
ſance of the Covenantor; and it is not pro- 
per to ſay, that for any Thing by him, &c. 
it ſnould be of ſuch a Value, Cr. Car. 495. 
Hughes and Bennet. Tones 4 3. Vid. Cr. Car. 
* Et 1 Baud. 60, 2 Rolls Abr. 249. meſme 
aſe. 


In a Feoffment the Teſtator covenants, Notwith- 
That notwithſtanding any Thing by him Pandingany 


done to the contrary, he was ſeiſed in Fee- 

Simple or Fee-Tail, without any Condition 

or Limitation to determine it. And (2.) That 

he had Power and rightful Authority to ſell. 

(3.) That the Lands were clear from all In- 

cumbrances. And, (4.) That the m_—_ 
| a 


Thing by 
him done ta 
the contrary. 


©, 1 1 "3. 38>", 
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ſhall enjoy againſt all Perſons claiming under 
him, his Father and Grandfather. 12 
Plaintiff declares, that the Teſtator had not 
Power to ſell the Land, Defendant pleads, 
that the Teſtator,notwithſtanding any Thin 
done by him, had Power to ſell the La 
Plaintiff Demurs. By Three Juſtices againſt 
Where Cove- North : Though the Covenants are diſtinct, 
nants are di · yet the firſt Two are Synomyma and of the ſame 
— and Nature, for if he is ſeiſed in Fee he had 
g Power to ſell, and it may not be intended, 
: that when by his firſt Covenant he covenants 
againſt his own Act, that immediately by 
another Covenant of the ſame Effe& he 
ſhould covenant againſt all the World ; and 
the Two ſubſequent Covenants here are par- 
ticular and limited, and therefore the middle 
Covenant ſhall not be more indefinite and 
general, But North held this abſolute and 
not limited, by Things made by him in the 
firſt Covenant, or by him, his Father or 
Grandfather : As, 1 Cro. Crayford's Cafe ; Co- 
venant, That Sewing any Thing 
done by him he was ſeiſed in Fee; and 
that no Reverſion was in the Crown, and it 
was of the yearly Value of 300 l. each one is 
diſtin& and abſolute, 3 Lev. 46. Nervin and 
Muns verſus Executors of Finery, Trin. 33 Car.2. 
B. C. Rot. 368. 
Debt on Bond, conditioned for perfor- 
mance of Covenants. Defendant demurr'd | 
Oyer of the Condition, and pleads Perfor- 
mance; the Covenants were, That T. B. Son 
of IF. B. ſhould eſpouſe 4. the Daughter of 
M. and in Conſideration of this Marriage, 
MA. covenants to pay 300 J. V. B. covenants 
to aſſure ſuch Lands to the ſaid T. B. and 


A. tor her Jointure, and other covenant for 
| quiet 


and therefore the Entry of a Stranger by 


" * | 
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quiet Enjoyment, c. And amongſt others, 
M covenants that he will procure the ſaid 


7. B. to be preſented, admitted, inſtituted 
and inducted into ſuch a Benefice upon the 


the nextAvoidance of the ſaid Church, which 
he did not perform. Defendant demurs upon 
this Breach aſſigned, becauſe the Covenant is 
againſt Law, being a Simoniacal Agreement: 
But per Cur, if it had appeared to have been, 
that in Conſideration of the ſaid Marriage, 
&c. he would procure him to be preſented 

c. it had been a Simoniacal Contract, and 
had avoided the Obligation ; but this Cove- 
nant depends not on the former Covenants, 


but a diſtin& Covenant by it ſelf, and with- A diſtia& 
out ſpecial Averment, or ſhewing that it was Covenant 


a Simoniacal Contract, it ſhall not be inten- 
ded, Cr. Car 425. Byrt and Manning. 

Covenant that he would from Time to 
Time during the Term, after Three Months 
Warning, ſufficiently repair, and at the End 
of the Term leave it ſufficiently repaired to 
the Leſſor. The laſt Clauſe is diſtin& by it 
ſelf, he muſt leave it ſufficiently repaired 
without Notice, 2 Keb. 505, 543, 569. Pom 
frett and Rycroft, 1 Sid. 429. 1 Sand, 321. 

A Man aſſigns a Leaſe for Years, and co- 
venants that he had not made any former 
Grant, or any Thing by which this Leaſe 
may be in any Manner fruſtrate, | but that] 
the Aſſignee and his Executors by Vertue of 
this Grant and Aſlignment may quietly en- 
joy the Premiſſes during the Term, without 
Diſturbance, of him or of auy Perſon. B 
Three Juſtices againſt one ; theſe Words 


[but that, G.] depend upon the former {Bur that, 


N 


Words, and is not new Matter or Sentence ; ©] make 


Eigne 


iy. 


no new 
Matter. 


The Law of Cobenants. 
Eigne Title had not broken the Covenant, 
Dyer 240. Pl. 43. So if the Wife of the Leſ- 
for had recovered Dower. LETT. and 
In Covenant on Aſſignment of an Oliga- 
tion of Hol to the Teſtator of the Plaintiff, 
and to give a Letter of Attorney to the De- 
fendant to ſue, and not to revoke. The De- 
fendant covenants to give Bond to pay 100 |, 
within a Year, and 400 l. after. The De- 
fendant pleads, the latter Covenant was made 

ne. in Conſideration of the Aſſignment, and 
Diſtin& Co. that the Plaintiff hath aſſigned. Plaintiff 
venants, one demurs, becauſe theſe are ſeveral Covenants; 
no Bar to the and this is an Averment Dehors. Per Cur, ſe- 
other, veral Covenants or Aſſumpſits are always in 
Conſideration one of another, yet being di- 
ſtin&, one is no Bar of another. Judgment 
pro Quer, 3 Keb. 352. Fobnſon and Palgrave. 


Covenant that he is ſeiſed in Fee, &c. had Au. 
thority to ſell, & c. Whether ſeveral or diſtind 
Covenants ? 


F. and P. enfeoff the Plaintiff of Lands, 
and they covenant in Manner following, 
(wviz.) That J. 4 ſeiſed of a good indefeaſible 
Eſtate in Fee-Simple in this ind and that be or 
P. had a good Authority to ſell, and that there is 
not any Reverſion in the Crown by any Act dont 
by J. or P. or either of them. The y was, 
Whether theſe Words [by any AR] ſhall re- 

fer to all before, or to this laſt Part only, 
the Two firſt Covenants being in the Affir- 
mative, and the laſt in the Negative, as is 
Ersfeild and Napper's Caſe ? Per Cur, they are 
ſeveral Covenants, Lit. Rep. 62, 65, 185, 203, 
80. Sir George Trenchard verſus Hoskins, 1 Sid. 
328. Gamford verſus Grifith. In Covenant, 


that the Leaſe aſſigned to the Plaintiff was 
I a ſure 


7 
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4 fare" and indefeafible Leaſe, and that the 
Plaintiff ſhould quietly enjoy without the 
Let, Trouble or 3 him; and on 
Performance pleaded, the aintiff aſſigns 
a Breach by Entry of a Stranger, to which 
the Defendant rejoined, ic was by Diſſeiſin; 
and whether this was one entire Covenant or 


got, was the Queſtion. Per C#r, the latter 


Words carmot qualify the former, they not 
deing Senſe joined together: As on Cove- 
nant that the Land is of a certain Value, and 
that the Covenantee ſhall enjoy it notwith- 
ſtanding any Act done by him; this can 
never be applied to the former Part of the 
Value. So here the Demiſe was made be- 
fore the Aſſignment, and the Aſſignor had 
nothing to do with it, therefore the ſaying 
that the Plaintiff ſhould enjoy it without the 
Let of the Defendant, doth not affe& the 
former Part: So was Dr.Caldecort's Caſe, who 
rchafed Biſhop's Land of the Lord Sals- 
, with juſt ſuch a Covenant, and he had 
Relief in Chancery thereupon, becauſe the 
Intent was only to make good his own Af- 
ſigtiment, not the original Title. But per Cur, 
had the Words been, to enjoy notwithſtand- 
ing any AR, that ſhould have gone to the 
whole, Gainsford and Griffith, 2 Keb. 76, 201, 
213. 1 Sand. 58. 1 Sid. 328. | 
Upon a Conveyance, the Bargainor and his 
Son, for them and their Heirs, did covenanc 
and grant to and with the 1 Cc. 
that they the ſaid Bargainor and his Son, ac- 
cording to the true Meaning of the ſaid In- 
denture, were ſeiſed of a good Eſtate in Fee- 
Simple, and that the ſaid Bargainor and his 
Son, or one of them, have a good Authority 
to fell according to the true Intent of the 


ſaid 


96 The Law of Covenant. 
ſon in che Kiag by any Kor Ae, Thing 

jon in the Kin any or Thi 
or Things, —— * him or them. Juſtice 
Hob. ſeemed to hold, that they are all one 
Covenant, and that theſe Words [by an Act 
or Acts done by them] do relate to the other 
Two precedent Sentences"; for if theſe 
: Words had begun the Sentence, it had been 
F clear, and why not ſo now z Hutton and 
Winch held, they were Three ſeveral Cove- 
nants. Hob. agreed, they were ſeveral Cove- 
nants in Point of Fact, but not in Point of 
Obligation, there being not ſeveral Words 
of Binding, in Com. B. Winch, Treachard and 
Hoskins. 15 ſeems, that one more of the 
Judges came over, for it is ſaid, the Judg- 
ment was reverſed in B. R. and that they 
were ſeveral Covenants, and one indepen- 
dant on the other, according to Roll. 2 Abr. 

250. 1 J. 

If I covenant that I have a lawful Right 
to grant, and that you ſhall enjoy notwith- 
ſtanding any claiming under me : Theſe are 
Two ſeveral Covenants, and the Firſt is ge- 
neral, not qualified by the Second; one 
Covenant goes to the Title, and the other 
to the Poſſeſſion, by Hales aud Wild, 1 Mod. 
101, Norman and Foſter. 3 

Covenant was, that he had good Right. 
Plaintiff ſaith, he had no good Right, De- 
fendant ſaith, that the Covenant was ulterius, 
that the Son ſhould enjoy it, notwithſtand- 
ing any Act done by the Father, and that he 

Where a lat- did no Act. This latter Covenant. doth re- 

ter Covenant {train the former, it is pleaded to be in the 

doth reſtrain ſame Indenture, all the Parts whereof ſhall be 

« former. taken together, as Noless Caſe, 4 Rep. 81. and 
the Particular ſhall qualify the General. That 

/ Covenant 
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Covenant being, that the Covenantor tantam- 
modo warrantizaret. And they need not ſet 


forth the Indenture, for it is confels'd by the 


Demurrer, and the Plaintiff defired Leave to 
diſcontinae, 1 Keb. 234. Brownlow's "Caſe, 
3 . 77. 

_ dir G 


Exchequer Chamber. If a Conveyance of Land 
be made by A. to B. if A. covenant that he is 
ſeiſed of a good and indefeaſible Eſtate in 
Fee, and that he had good Power to convey 
it tO B. according to the Indenture, notwith- 
ſtanding any Act done by him: This laſt 
Clauſe and Covenant ſhall not reſtrain the 
firſt Clauſe of the Covenant, (viz.) that he 
had a good and indefeaſible Eftace in Fee, 
notwithftanding any Act done by him; but 
this is abſolute and general. the gene- 
ral Uſe of Conveyance is to make it fo, and 
the one Covenant independent on the other, 
7 Rol. Abr. 250. Sir George Trenchard and Hoſ- 


Several Covenants or Aſſumpſits are always In diſtinct 


corge Trenchard's Caſe was reverſed in 
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in Conſideration one of another, yet being Covenants, 
diſtin, one is no Bar of another, 3 Keb. Ons 5 


152. L 
Sir Tho. Jones 1 50. Kingdon verſus Viſc. Re- 


| #alaugh and Five others. Plaintiff, as Admi- 


niſtrator to her Husband, brought Covenant 
in B. C. againſt the Defendant, and declares 
upon an Indenture of Nine Parts between the 
Defendant and her Husband and others, re- 
citing another Deed by King Char. 2. for the 
farming the Revenue in Ireland to the Defen- 
dants,and the Inteſtate upon farmingof which 
Land allj Perſons had advanced great Sums 


of Money, and amongſt others the Inteſtare 


the Sum of 29501, And upon this (amongft 
H other 


” 


| The Law of Covenants. 
other Covenants) it was agreed, that if any 
of the Parties died within the Term ted 
by the King, the Intereſt ſhould ſurvive and 
reſt ini the Survivors, and that the Executors 
or Adminiſtrators of the Party dying ſhall 
not have any Benefit or Loſs by the Farm af. 
ter the Death of the Party dying, but that the 
{Survivors ſhould pay to the Executors or Ad- 
miniſtrators of the Deceas'd his Share with 
Intereſt, and for the Non-payment of the 
Share, Breach aſſigned. Defendants confeſs d 
the Covenant as led d. but plead further, 
that in the Articles there is a Proviſo, that 
the Parties ſhall not alien, without the Con- 
ſent of Four of the Partners, their Share or 
Benefit of the Contract, and then ſhews that 
the Inteſtate, with the Conſent of Five of 


_ - them, aliened his Share, ec. to F. S. ſo that 


Aſſięnment 


by the Death of the Inteſtate, Pars proportio 
ſeu Tntereſſe of the Inteſtate did not come to 
the Defendants by Survivorſhip. Plaintiff de- 
murs, and Judgment againſt him. The Qu. 


of # Chae in in B. C. was, Whether the Aſſignment plea- 
Adtion grod ded by the Defendants, was an Aſſignment 


in Equity, 


within the Intention of the Covenants or not? 
And per Cur, it was. Error was brought in 
B. R. and the Error aſſigned there was, that 
the Benefit of the Contract was not aſſi 

able, as being meerly a Thing in Action. 
Per Maynard; Here is an Agreement for an 
Aſſignment Conventual, as of a Share in the 
'Eaſt-India Company. It is a good Covenant 
in Law, and ſuch an Aſſignment which may 
be (Videlicet ) an Aſſignment in Equity, is by 
this prohibited without Licence; but ano- 
ther Qu. was, Whether the Action ought to 
be brought againſt all? Payment out of the 
Treaſury, may not be made but by all, 2 


The Law dk Covenants 9 
.J. the Words [if any dye, &.] begin” A Covenant 
ning a new Covenant and depends not on tlie not depend- 
former; and if ſo, then it is clear che Action ia on the 
ought to be brought àgalnſt all, às it is; mer. 

Sir Tho. Jones 150. Ram. 459. n KG 2 


> 200 C H, A P. 6 X. | qu 2000 
Co venantt joint, or ſever al,. 

F the Merchants in 4 Charterparty cove- 
1 venant with the Owners ſeparatim; That 
one Merchant ſhall pay gl. and another: Mer- 
chant 3 li and ic de ctertr; but the Words 
are [Conveniunt Sepurarim] . And in the End + nh 
there is ſuch 4 Clauſe, Et ad performationem * 
omnium & ſingulorum Con dent ionum ei parte præ- 
dittornm Mercatorum perimplend q̃uilibet Mer- 
catorum predifforum ſepara tim obligat præſut ſeip- 
ſum Magiſtro & Proprietariis, in double the 
Freight. In this Caſe, the ſaid Covenants are 
ſeveral by the Words ¶ Conveniumt Separatim, 
and the laſt Part by which quiliber eor obliga 
ſeipſum, &c. refers to the precedent Cove- 
nant, where they Conveniunt Sepæratim; and [Comvmin 
ſo it is alſo ſeveral, '5 Rep 22. Mathewſon's Separatim. 
Caſe. Tho the Covenants of the Mafters 
and Owners were joint, yet the Covenants 
of the Merchants were ſeveral; therefore if 

of the Sales of the Merchants be broken 

off, this only avoids the Deed unto him. 

If in an Indenture there are Three of the 
one Part, and Two of the other Part, in 
which-the Two covenant jointly and ſeve- 
rally to do a certain Thing; and the Three 
covenant alſo jointly and ſeverally with the 
Two, after the Performance of the ſaid 
Thing by the Two, to pay to the ſaid Two 
a certain Sum fdr every Particular, &. And 
after, theſe general Words follow (videlt) pro 
eie. H 2 dera 


eo 


e ene rents performatione omnium. Arciculorum 
ard h 4: 


813 $16 


Joint, and 
ſeveral), 
Qu. 


1 


LEE 2 
* 


TD 
: pretidint prædictarum 
toren, Admitlifratores & Aﬀignatis ſuis is & ſal- 


Tripartite, made between 7. of the Firſt 
Part, the Defendant of the ſecond Part, and 


* 
* 


obligavit ſe Herades, Execu- 


ter penalitatem Sexagint tibrarum Starlingorum, 
Phe Queſtion was, Whether in an Action 
of Debt upon this laſt Clauſe for the 60 . 
the Action may de brought againſt One of 
the ſaid Fhree only? ( Whether this be 
joint and ſeveral as well as the Covenant? 
Tris. 1672, Ju was given againſt the 
Plaintiff, (to wit) that this Covenant waz 
joint, and not Teyeral,- againſt the Opinion 
of Rolls, by Three Judges, 2 Rol. Abr. 149. 
Linn and Harris. The Covenant is joint and 
ſeveral, in as much as the Subject Matter is 
joint, {wiz.) the Freight of the Ship, for 
and by them all; and the faid Wotds [for 
every of them] to refer to the Words [ſev6 
tally covenanc,} and the firſt Word [viz 
themſelves ] make it joint. 
The Plalatiffs declare, that by Indenture 


C. the Plaintiff's Teſtator of the Third Part; 
(on Contract with the Lords Commiſſiones 
for buying all Prize Brandies which ſhould 
be condemned by the Admiralty,) and it was 
declared, that all the Parties had an * 


Intereſt in the Contract: Er ſuperinde quit 
eorum riſpectivs pro ſe — & dm 


niſtratoribas ſux, & pro ejus proprio attn ſrot 
is, & pro tanto quant ad jus proprium officiun 
[ Anglite, Duty] zttinebat ſed non pro aclu ſive 
officio alterivs. comvenit & agreeawit ad & cum 
tero & alters eorum reſpefioum, & tus & eh 
reſpecki vum Executoribus & Adntiniſtratoribus, &c 
per eadem Indent' madb & forma ſequent. That 


6000 |. 


| 
' 
l 
ſ 
t 


el Codenanta. 
6000 J. Stock ſhould be put into à Gold: 


143 ants * 9 4 the Prize Brandies 

- fon y them in 33 

Jon their joynt Account. That none 2 

m. Parties 7 Miting the Time of Parenerſhip) ) 

on all felt or 4 in Brandy Wines, by — 

. (elf only, or in Company with any other 3 

of but only upon the fame — Aecoune. 
That the Monies received by any of che Far- 


N 


ties ſhall be paid in to the Gold dſonith, nd A4. 
vantage of Succeſſorſhip, and Account to bg 

ven to the Executors, &. Breach, That 

Defendant, during the „wich 
out the Aſſent of T. and C. ſold Serency Tuts Tum 
of Brandy which came to his Hands, Vitus 
cuntract præd, to Perſons not known to the 
Plaintiffs: 2. That the Defendant had mere 
chandized and traded with Two 3 


v6 I Tuns of Ae pro — ſus 
ix. computo pert inet TE: 
22 formam 8 Jum Armen; 

urs 3. That he had received ſeveral Sums ya 
irt WW ney, and had not paid them into the Gold- 
d finich. 4. That he had not given Account to 
ut; che Plaintiff s Executors, & Upon Judg- 
Crs — by Default, Writ of Enquiry of De- 
uld es awarded, and Damages entirely aſ- 
Was Kd. Exceptions to the Declaration 
ja — 2d Breach, LF becauſe he ſhews not whether 
bet che ſaid Two hundred Tuns of Brandy were 
mi- Prize Brandy, received upon the joint Ae- 
ſroe count, or ot ers, for the Defendant might 
1 trade with Brandy Wines upon his own 
ſve Account, and this ought to be ſhewed in par- 
ticular ; for if they were Prize Brandies, then 
Part of ir is Jon within the firſt Breach 
of ſelling Tun; and fo for this In- 


certainry* ho ages _ entirely aſ- 
| H 3 ſeſs d, 


— 


1s mie Lam vf Covenants, 

ſeſs d) its all. 24 The Covenant is joint 

with the Plaintiffs Teſtator, and with the 

faid-7i\who furvived che Plaintiff s Teſtator; 

for tho the Covenant: is joint and ſeveral in 

Joint Intereſt thę Words] yet the Intereſt and Cauſe of 

makes a joint AQion'is only joint, for it's equal Damage 

Coyenant. tod and V. if the Coyenants 3 and 

a ſo they / ought to have joined in the Action; 

and C. ibeing dead, the Action ſurvives to 7 

as in N Rep: 18 b. Slingalys Caſe. Per Cur, 

the Doclaration ill for both Points, 1 Sand, 

254; 1. Conveyanqe of a Rectory to Two, 

and-coyettants with them | Er eorum ge, chat 

the Govenantor was Legitimè ſeifitus of the 

Rectory they both ought to . Jon in the 

Action; becauſe the Intereſt of the Cove- 

nantdes cis joint, 1 Sand. 153. F Rep. 18 b. 

menace Tripartite was between Three, 

A. Was ohe of them, and he covenanted with 

Covenant them [ quolibet eorum and the Covenant 

wich themſ Er. wasg Fhat the Land which he had aliened 

9ueliber cer um. J. to Ons of them was diſcharged of all Incum- 

brancesy and he to whom the Alienation or 

{Annitarioh of the; Land was, brought Cove: 

-nan{ fole;t Per Cur, it ought to be brought 

by bin. The Corenant was with F. G. and 

E Wi kt cum quolibet eorum,] theſe Words do 

not / make the Covenant to be ſeveral, ſo 5 

" Beckwith's| Caſe, Rep. One covenants with 

Four, that he was lawfully and ſole ſeiſed of 

-the Rectory of A. and Two of the Four 

bring the Action of Covenant; and the Or 

x nion of the Court was, that it lies not, for 

Diverſiry the ther Covenantees ought to have joined 

where the not withſtanding theſe Words, [Er ad & cn 
| Words [Ef guolibet errum; and as to theſe Words, this 
| — — Divenſiry was agreed in Slingsby's Caſe, 5 Reps 
| the Covenant When ĩt appears by the Covenant, that every 
| ſeveral or not, 3 oi 5 of 


r _ 


The Lam or Covenants,” 


of the Covenantees hath, or is to have feveral 
Intereſt or Eſtate : Theſe Words, Et cum; quo- 

e : hr! al 

: ber ecrum, make the Covenant ſeveral, in re- 

in | ſpect of their ſeveral Intereſts. As ifa Man 

of by Indenture demiſe to A. Blackaere, to B. 

ge iteacre, and to C. Grernacre, and covenants 

nd wich them, [Et quolibet eorum] that he ie la- 

n: ful Owner of all the ſaid Acres; in this Caſe, tk 

7 || by theſe Words, [ Er, quoliber eorum ] tlg, Co ©. : 

i, venant is made ſeveral ; bur if he demiſe the KL 

„Acres to them jointly , then theſe Words 

vo. [Et cum quolibet eorum are void; for a Man 

hat by his Covenant (unleſs in reſpect of ſeyerak. 

the Intereſts). may not make this firſt joint, 

the and then to make it ſeveral by theſe or other 

ve. Words. And altho' divers Perſons maꝶ bind 

z. chemſelves, [ Et quemlibet eorum] and ſo the 

ree, Obligation ſhall be joint or ſeveral at the 

vic Election of the Obligee ; yet a Man may not 

ant bind himſelf ro Three, and to every of them 

ned to make it joint or ſeveral, at che Election 

um. of the ſeveral Perſons: for one and the ſame, 

Cauſe, for the Court ſhould be in Doubt for 

which of them to give Judgment, 5 Rep. 

18, 19. And to this Purpoſe, and for the 

ſame Reaſon, it's ſaid in Juſtice. #indbam's, 

Caſe, 5 Rep. Joint Words of the arties in Where joints 

Conſtruction of Law, ſhall be. taken ſeve- Words ſhall 

rally-and n 1. Sometimes in re- be taken ſeve» 

ſpe of the ſeveral Intereſts of the Grantors, _ 

as if Two Tenants in Common join in a 


. 


Grant of one Rent-Charge, this is ſeverall. 
2. Sometimes in reſpect of the ſeyeral Inte- (120 
reſts of the Grantees, as a joint Covenant 
ſhall be taken ſeverally, in reſpect of the 
joint Intereſt of the Covenantees. 


H 4 The 


No joint 
Iatereſt. f 


: 9 4% 
* . . 
" 


© 1 ch is, which ougbt to be paid by 
3 en each having equal Be. 
Covenand be- 
tween them, © 


[Zr 8 © 


—_ 


ds Law of Covinanty./ 


The Defendant covenanted, that he would 
not agree to take the Farm of che Exciſe for 
the Gounty of rk, without the Conſent of 
the Plaintiff and another. The Plaintiff alone 
— t this Action; and the Breach was, 
e did agree to take i it without his Con- 
fone, and 2 J. Damages . en by Verdict. 
Per Cu; here is no joint 

each of the Covenantees mi maintain an 
Action for his particular ges: Vid 
2 Mod. Rep. 82. 

Covenant upon a Charte 
Bolton Owner 1 Lee and erchants, 
Freighters of a Ship, by uch Bolton put 
to freight to them the Ship in a Voyage 
to Guiney, at 48 J. per Month, and there were 
— Corenancs berworn the Parties, { (E; 

t eorum mo c.) Exc 
was taken to the — be 17 


chants, only u reach of à Covenant, 
omitti its other' and the Covenant is be- 
tweenthe Parties by mutual Covenant. And 


the Coyenant by them, [Fr quemliber) doth 


not make it Disjunctive between W Party 
e agbary hl int Covenant 
of the one ſeveral of the other, 


3 


t quemlibet eorum] ſhall be Bekerdd to 
te Pr only, who is the fole Party of 

his Part; the Covenant was to pay Freight, 
which the Defendant had not paid. Per Cu, 
[pn abocgr} the Covenant bong between 
them Er quemliber ecrum it is joint and ſc- 
——_ of each Pare, 2 Lev. 56, Bolton and 


*S 8. 4 


E To The 


ereft, but that 


5 between 


Action is —_— ainft one of the Mer- 


Me gs ca << a+ 


he 


np BL ho Nr | Oþ = vs © Us row = 


The Law've Love 


The Covenant is for Three 
ſeverally, that the ſhall pay, and the ch Three joint- 
is aſſigned that the Defendant did not pay; N und feve- 
per Dyd , he ought to aver, not any ok: 00 Pas 
the others, Cur" come, the Difference is, If brate. 
the Action had been brought exaint ul hn gainſt one, 
the Non-payment ſhall be alledged nd Breach 
bo when the Action is tar he a Tait On one be did nor 

5 ſufficeth to ſay, that > pot 
if any of the others pai ir ſhall be of the others, 
Pegs 1 pleaded "7 the Bead. 7 
ner 398 
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 joind and Covenant for 


' CHAP. XI. Ene ! Jie - wh 
| Covenants Perſonal or Real. 3003] © 


'EAL Coyenants are where a Man doth coals | 
bind himſelf to perform a real Thin 
110 Land 1 2 when it runs in the 
Real ſo with the Land, that he that hath 
the one is ſubject to the U and ſo a War- 
is called a real Covenant. | 
renant Perſonal. When it runs in the Covenants 
perſonaky and not with the Land; as when perſogal. | 
a Man covenants to do any onal Thing, 
as to repair, Cc. and yet runs with t 
Land to the Aſſignee Vide infra. _ 

Some Covenants are inherent as it eres: or — 
converſant about the Land or Eftare ; as far inberent. 
— ern Repairs, not to alien, tq ..: 

to make further Aſſurance, &c. 
tek ns hl with the Land in whoſe Hands | 
come. 

eats venants are called collateral, be- Covenants 
cauſe they do not em i concern the collateral, 
Thing 1 As to pay a Sum of Money 
in groſs, to build upon another's Land, to 
give other Security to perform — | 

on - 


The Laiv of Cabenants- 
You will find this Difference much in Uſe, 
nn Reſpeck of Aſſignments. Vide infra. 
e ſrl EET red Crrenante thadens 
dd noiBA K with the Land, or ſhall affect the Aſſets only. 

2 N Nis: 1 * | 1 

E Engliſh Bill in Exchequer was brought to ſub. 

_ --", je the Defendant's Lands to the Payment 
of a Fee-Farm Rent; for that the Duke of 
Norfolk, who had in his Hands both the Plain- 

tiff and Defendant's Lands, ſubject (inter alia) 
to the Payment of this Rent, had granted 
the Plaintiffs Lands unto one under whom 
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1 


F 


Covenant, the Plaintiff claimeth, and covenanted, that 


that the theſe Lands ſhould be diſcharged of the 


| — Rent; upon which Covenant the Plaintiff 
the Rent ou he Relief, and would have it to be as a 


real Covenant running with the Land, and 


charge the other Land with the whole Rent; 


but per Cur, it is no more than an ordins 
and 1 Covenant, which muſt: charge 
the Heir only in reſpect of Aſſets, and not 
+ — otherwiſe; And the Bill was diſmiſſed, 

Hurd. 87. Coke verſas Earl of Arundel. 

Covenant to Covenant to repair a Copyhold Eſtate 
repair Copy- runs with the Land, aſſigned by Common 
bold Eſtate. Law; and Aſſignees of the Reverſion of 


Copyhold Lands ſhall be within the Statute 


of 32 H. 8. cap. 34+ Vid. Lev. 3d Part, 326. 


Glover and Cope. | | 
By Grant of Where by the Grant or Deviſe of the Re- 
the Reverſion verſion, the Rent reſerved upon a Leaſe for 
_— „ Years is well transferred to the Grantee 
Covenant of the Law alſo transfers the Covenant of the 
the Leſſos. Leſſee to him for the Payment of it, as in- 


_ cident to the Rent. 2 Sanders 371. 


"TEN 


\ 


d e ane, Fer 


Vvpona Real Covenant there is but Rem: 
2 | Hi CR DE. 
x” 32 By: Kebuttty, 8 es VE T5 

2. By Voucher. n 
- 3. By Warrantia Charta. — 
5 4, By Rid-Priot .. „ D- 6] 
) el. A San er J ; 8 
* Feoffee with Warranty makes à Leaſe, Leſ. 
z) ſee may not vouch ; ſo he that comes in te 
d Poſt / ſhall not vouch. Aliter in Covenant ; 
m Perſonal, 1 Rol. Rep. 26. 8 1. J Rep. Spencers 
1e | , q # 1 | : X r | phi ne 8 
ff | Covenants that run with the Land fate. 
Ty "0 EC . & © wvILY RD eee. Ansel 


id | © Covenant for quiet Enjoyment! **The AL 
tz; ngnce ſhall have Aion of Covenant wich- 
ry | gutſhewingthe.Deed of the firſt Affignment, 
ge for it is a Covenant that runs with the Eftate, 
ot Cr. El. 436. Noke's Caſe, and the Exequtors Aſigaee ſhall 
d. or Hnsband, whois Aſſignee in Law, ſhall fave Beneft 


have the Benefit of ſuch a Covenant —ffachCore- 
te If 1 covenant with F. S. and his Heirs to x. 


on make a Conveyance to one and his Heirs, 
of his Heir may not have Covenant, becauſe it 4 
is a Sum in groſs; but otherwiſe, when ſuc "I 
a Covenant is in another Conveyance, and 1 
goes with the Eſtate. As if I covenant with 1 
A. and his Heirs to convey Land to him and 
his Heirs ; there the Feoffment ſhall be to the Where the 
e; Heir, for the Heir ſhall have the Covenant. Heir ſhall 
he rod. | | have the 
in" | © Declarat', That the Defendant enfeoffed his Covenant. 

I Teftator in certain Lands, and that he cove- 11 
nanted for him and his Heirs, That he was It! 
on ſeized of a good Eſtate in Fee, and he al- 


108 The L of Covenants: 
ledgeth che Breach. Par Corr, The Cove- 


Covenant 
brought by nant being made with the Heir, the Execy- 


— — _ tor ſhall not have the Action, for the Covenant 


Executor. is annexed to the Land. Winch. p. 19. Bal, 
| and Leſter. 
Tenant per Tenant per Stat Merchant, St aple, Clegit 
Stat. Ge. of a Term, and he to whom the esse br 
— nt Years is fold by force of any Execurion, 
Thing an- ſhall have Action of Covenant in ſuch Caſe 
nexed to the 38 A annexed to the Land, although 
Land. they come to it by Act in Law. 5 Rep, 17, 
in Spencer's. Caſe ; as, 
What Grant If a Man grant to Leſſee, That he ſhatl 
— ha have ſo much Eſtovers as ſhall ſerve to repair 
n or ſhall burn within his Houſe, 
Land. and the like, during the Term: This is ap- 
Purtgnent to the Land, and ſhall run with it 
as 4 Th e en whoſe Hands ſo- 


* EY 
Covenant a- b Tes fl. 115 in Loudon cove- 
Ie 5 5 15 him aud and his A 5 go repait the 
bee je? Howſes lee afli Fog, the Houſes 
runs wi wich ve dp Arc 55 the and to J. S. and the 
Land, irſt Lett " for r repairing the Houſe al- 
#1. be N of Covenant 
apa) 7 The A Fon lies, for this Cove- 
pare. runs 08 Ee. T7 Sir W. Fones 245. 

F. * 


— — —ͤ—ͤ—— — 
„* CHAP. XII. 
7 q ** concerning Payment of Money. 
„ val. Place and Time. 


; Ctionof Covenant on Indenture, for Pays 
ment of Money at a certain 95 — — De- 
tendant pleads Payment at the T 

von chi Blue was joined pro Defendant. 
Pigjariff moved in Arreſt of“ Judgment, = 


4 Iflue was misjoined, becauſe the Place 
of Payment was not alledged, which is mate- 
rial and ſo there can be no Judgment. It was 
ſaid on the other Side, it is not material to al- 
Aedge a Place of Payment, becauſe it is a 
Perſonal Action, and it ſhall be intended 


—= ry 


Lg 


Rolls. There is Difference between findi 
the Money paid, and the finding it not pai 
Stiles 172. 1 * 
Covenant to pay 10s. when A. comes to 
his Houſe, and 10 s. at the Feaſt of St. A. 


VO = w 


next lowing x0 s. Theſe laſt Sums ought 
to be paid at the ſaid Feaſts or Times, and 
not at the next Feaſt after 4. comes to his 
Houſe, 1 Rol. Abr. 442. Lett. M. Pl. 4. 
Covenant upon an Adventure to Newfownd- 
land, to pay fo much Mone 8 
Days next after the Ship ſhall makę her Fir 
Return and Arrival in this Voyage from New- 
foundland into the Port of Dartmouth, or in- 
to any Harbour, Creek or Port, of England, 
where ſhe ſhall firſt unlade her Goods. The 
Covenantor is to pay the Money within For- 
9 Day's after the Arrival of the Ship, and 
all not have Forty Days after the Unls 
ding of the Goods, for this is not for Freight, 
but for Adventure ; and the Unlading of the 
Goods is only mentioned to deſcribe the Ha- 
ven where the Arrival ſhall be, and not to 


T N 7 wo 7 mz 


YR 10G 8 


put a Limitation of the Payment of che Mo- 


nies to have Forty Days after the Diſcharge, 
30. Lee and Cholwick, 1 Rol. Alr. 442- 


where the Action is brought, 1 Ed. 5. fol. 3. 


' chael and at the Feaſt of St. Andrew then 


109. 


10 Stiles {ob 
4 A Covenant to deliver Ir Quarter of 10 deliver 
E 


4 | Corn on the Twenty ninth of 


braary next Fetr, 2 9. next 


t. | following, and that Month had but Twenty following. 


x Eight Days. Per Cur", he is not bound to 
at NING deliver 


Ac nce 
before the 
Day. 


118⁰ 


ſaying more, this ſhall be intended the Feaſt 


Performance generally. Plaintiff replies, E, 


Ehe Law of Eobenants. 
deliver the Corn till ſuch a Year comes, when 
February hath Twenty nine Days, and that 
is Lzap-Tear, I Leon. 101. iin 
If a Man is bound by Covenant or Bond, 
to pay a Sum of Money at ſuch a Feaſt and 
Place, and between certain Hours of the 
Feaſt-Day ; and before the Feaſt, at another 
Place, he pays the Money to the Covenantee, 
and he makes Acquittance of this: This is a 
Diſcharge of the Covenant or Condition by 
the Acceptance, &c. Dyer 122. 
Covenant to render and pay 1188 Floring, 
which then amounted to 330. 125. to be paid 
Ad ſolutionem feſti Purifie, called Candlemas-Day, 
next enſuing. The Plaintiff in his Declara. 
tion avers, That Prædictæ ſolutiones dicti feſti 
Purification next, after the making the Cove- 
nant according to the Uſe of Merchant, 
were the Twentieth Day of February. De- 
fendant pronded Non ef factum, and found 
againſt him; upon Arreſt moved, it was re- 
olved, that Payment amongſt Merchants is 
known to be on the Twentieth of February, 
and the Judges ought to take Notice of it, 
and the rather, the Defendant by his Plea 
confeſſeth the Declaration to be true in that 
Averment, 1 Brownl. 102. Pearſon and Poin- 
—_— | 

I A. covenant the Firſt of May to pay to 
B. 10 J. at the Feaſt of St. Michael, without 


i. pu mms # A. tas tas cM XX _ 


— - 


of St. Michael next enſuing, 1 Rol. Abr. 444. 
Lea knor and Small wood. 

A Covenant that D. Deputy-Poſt-Maſter 
of Oxon, for Six Months ſhould pay all ſuch 
Sums as he received while he continued 
Poſt-Maſter. On Oyer, the Defendant pleads 


continued 


continued Two Years longer Poſt-Maſter, 
and ſuch a Day received ſo much, and paid 
not over. Per Cur, no Action lay, the Six 
Months being paſt, and the Continuance af- 


ter muſt be on new Agreement, 3 Reb. 47, 
59. Lord Arlington and Merick, 2 Sand. 411. 


Place of Payment, or Performance. 


y 

3 

L If a Place of Payment be limitted by the 

Covenant, he is not bound to pay it in any 
other Place, 1 Rol. Abr. 445. ; 

y Covenant to pay · 10 J. at D. if the Cove- 

d nantee accepts this, at another Place it's a 

„ good Performance, Ibid. 45 6. 


* 


41 CHAP. XII. ; 

4 * Covenant to ſave harmleſs. | 

8 F a Man enter into Bond with another for Covenant to 
id his Debt, with Condition to pay Money at fave harmleſs 


e- | Day, and the Principal to fave him harmleſs Roms Wa 
is of the ſaid Obligation, and after he pays 
„ It the Money at the Day, by which the 
it, Bond is forfeited, and the Surety to avoid 
Suit pays the Monies; the Covenant is bro- 
ken, and the Court ſaid it is a ſtronger Caſe 
by Reaſon of this Word [ Diſcharge, | Cranner 
and Gonerſull, H. 14 Fac, B. R. I Rolls Abr. 
43. But, 4 A 
If A. Leſſee of a Term rendring Rent, aſ- 
ſigus it to B. and B. covenants to keep A. 
without Damage of all Rents payable to the 
Leſſor, and after B. lets Parcel of the Land 
to A. and after the Hay of A. is there deſtrai- 
ned for Rent-arrear, yet the Covenant is not Covenant not 
broken, for that the Diſtreſs for the Hay is broken by an 
unlawful, and a Treſpaſs; and the Sufferance unlawful Di- 
of the Rent to be inArrear without actual Da- ſtreſs. 
22702 f mages, 


- 


rr . . ! — — — 


112 The Lam of Covenants. 


mages, y Breach of. Covenant, 1 Rl, 
Abr. 00p and P 
Covenant to If AM B. are . in an Obligation to 


ſave them perform certain Covenants contained in an 
barmle , Tndengure, whereof one is to pay certain 
— Rep, Montes, and C. covenants with A. and B. to 
the Inden- ave them harmleſs of all Things contained 
ture, extends in the laid Indenture, and after the Money 
not to Bond is not paid according to the Indenture, where- 
of Cove. by the Obligation 1s forfeited ; yet it ſeems 
— is not bound to fire them Halme eſs from 
the Bond, for it is a Thing collateral to the 
— Scot and Pope verſus Griffue, Mic. 
5 Fac 
Condition of a Bond,reciring, That where- 
as the Plaintiff and one H. were bound in 
another Bond for Performance of Covenants; 
if the ſaid H. ſhould perform the Covenant; 
: in that Indentuee, and ſhould fave the Plain. 
tiff harmleſs of the ſajd Bond, then, Cc. The 
- Defendant on — of the Condition pleaded, 
that H. had ed the Covenants in that 
Indencure, — that he had ſaved the Plain 
tiff — of that Bond. Upon a gener 
Demurrer the Plea is ill inSubſtance,boch be- 
cauſe the Covenants in the Indenture were 
not ſet forth, and ſome of them might be in 
Shews not the Negative, &. and alſo, be he hat 
how he ſaved not ſhewed how he ſaved the Plaintiff harm 
harmleſs. leſs, Allen 72. Ellen and Box. 
ES Man ſold his Land, and covenants to 
fave the Vendee harmlefs on R equeſt. It wi 
ſaid, If the Land be extended by Force of 
Statute before the Requeſt, the Covenant 3 
— EIS for that _ the Covenant of 
| the Negligence 
—— ones More 67. | 


Covenait 


Enjoying; and ſaving Harmleſs; More Ne 797. quiet Enjoy- 


nor of Dale, made to him by #. That the 
all Claim and Intereſt do be challehged by 
FJ. F. De tempore in tempus, during the Years, 


brought, thie Plaintiff was not damnified Plea, That fie 


Caſs. © - 


| Covenant to fave tiarmleſs and indemnify 
the Plaintiff and his Lands in Sale, from an 
Annuat Rent of ſuch a Leaſe during the 


Lands from the ſaid Rant, Er hoc, &c. 


De Law df Covenants. 
Covenant was, That the Covenantce, his 
Heirs and Aſſigns, ſhall and may lawfully en- 
joy and hold a Meſſuage, &c. without the 
Let, Gr. of the Covenantor or his Heits, or 
of every other Perſon diſcharged, or upon 
teaſonable Requeſt, ſaved harmleſs by the ſaid 
Covenantor front all former Gifts. Defen- 
dant pleads, no Requeſt was mide to fave 
him harmleſs. Judgment pro Quer, becauſe 
the Defendant hath not anſwered to all the 
Covenants, (vix.) to the Enjoying of the . 
Lands; for there were Two Covenants, the Covenant fot 


113 


Fol. 591. Creſivel aud Holmes: ms — wr 
The Covenant was; Whereas F. F. clai- 22 
med to have a Leaſe for Years of the Man- anſcered. 


Defendant world keep without Dantage from 


&c. The Defendant pleaded, That after the 
making of the Obligation until the Action 


Ratione dimiſſonu. The Plea is good, for if was not dam- 
he were not dammified :Ratione dimiſſionis , nified Re. 
then he was not damniſied by Reaſon of any = _— 
Claim or Intereſt, 3 Lev. 118. Brainthwajt's 


Of the Pleading. 


faid Term. Defendant pleads, Quod a tem- 
pore confection ſcrip præd bucuſq; exeneravit & 
conſervavit, the Plaintiff and all his ſaid 


I | Plaintiff 


Tr 


Defendant 
ought to 
ſhew how he 
ſaved harm- 
leſs. a 


Dubito modo 
execs, 


id „ 


len 


the Occupation, 3 Keb. 755. & 2 Lev. 194. 


expel and amove him. Defendant demurs, 


in Spiritual Court. As in Debt for Rent, to 
ſay A. did demand Debito modo, it is ill, the 


The:Law.of Covenants. 
Plaintiff demurs, he ought to ſhew \Quomods 
exoneravit, it being a Plea in the A ffirmative; 
had he pleaded Non damnificat”, it liad been 
$000 Cr. Fac. 694. Horſwas 1 Obbins, 
Vin! 

Covenant to ſave harmleG Em Sues and 
lawful Evictions. Defendant pleads Perfor- 
mance. Plaintiff replies, That J. S. took 
out a Writ by Hab fac poſſeſſion, out of B. R. 
Debito modo execut, and by Vertue thereof ente- 
red on che Poſſeſlion of — Plaintiff, and did 


Judgment pro Defendant, Debiro modo is not 
ſufficient without ſhewing Particulars. Contra 


Hp far pol. doth always recite the Term 
of the Judgment, and that muſt at leaſt be 
22 but not the Title of him that evict- 
ed; per Windham, Keb. 379,43. Nieholes and 
Pullen, 1 Lev. 83. 
In Conſideration of Promiſe of 71 per 4. 
num for Five Years, the Defendant promiſed 

to — harmleſs againſt all; but P. the Plain- 
tiff ſhewed, that one Mare entered-: Here is 
no Leaſe, as there was in the Caſes of Bro- 
cham and Cham, and Gatiers Caſe, Dyer 328. 
Hob. 35. And ſo no lawful Title ” Entry 
need to be ſhewed, the Debate not being 
concerning the Title, but only concerning 


Gregory and Mayo: In Covenant, that the 


Defendant was Jawfully ſeiſed, is intended 
only as to the Title, and the Covenant for 
quiet Enjoyment is "intended only as to the 
Poſſeſſion. 


| Leſſee 


Leſſee covenanted to build an Houſe upon Covenane to 

ü the Land within Ten Years: Leflee aſhgned buijy. 

his Term. Action is Brought againſt che 

Aſſignee. Aſſignee pleads, the. Leſſor 

entered, and had the Poſſeſſion ſor Part of the 
Ninch Year. Per Cur, he pnght to have ſhe w:. 
ed, that pe held bim, out with Force, and 
would not ſuffer him to build, (0 y be aun n 
he entered by Right, for Non- payment pp 
Rent) as indeed it was, Gedb. p. 9, 20. Bar- 


reh Vw 


a 


FF 54 < 
* 
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Covenant to build, &c. Vide Covenant to re- 
ES We -193 MF '#x, 4 & BY. . 
| | Pair. 3 30 
p $ : x 7218 . 


Cqvenant that he would erect Three Hou- 
ſes upon ſuch Land demiſed to him, unleſs 
he were reſtrained Hy the King's Proclama- 
tion. Defendant pleaded, That ſuch a Day 
and Year the King made a Proclamation to 
reſtrain Building,, Plaintiff demurred, be- 
cauſe no Place is expreſſed where the Procla- 
mation was made, and ſo no Venue can be if 
fue be joyned thereon; and alſo, becauſe 
it is not pleaded to have been Sub magno Si- 
1% Angliæ; and of that Opinion was the 
Cour burt. For Proclamations bind not, unleſs How Procle. 
they be under the Great Seal, and if it be matiour are | 
denied, there can be no Iſſue thereon (but d Plesded. 


en 8 8 


* 
2d 
N- 
15 
0 
8, 
ry 


* 


only. Null tiell Record); which cannot be, 
unleſs it be pleaded to be Sub maguo Sigillo, 

Cro. Car. 180. Keyly and Manning. 
In Covenant to build an Houſe, Fuxta re- 
554 preſcript in the. Stat. 19 Car. 2. c. The 
reach was aſſigned in not covering with 
Cantilevers with Lead, Fuxta 1. 25 preſcript 
in the aforeſaid Act of F td N | 
ö Sis the 


Where the 
Act of Par- 
liament muſt 
be averred or 
nor. 


che Defendant demurred. Per Tiviſden, it 
ſhould he recited, that the Statute doth ſo 


preſcribe. ud, contra, This is not ifluable, 
but confeſſed by the Demurrer, not to be done 
Fuxta re 1 eſcripr”, in Prædict actu; but the 
other 15 ufficient Averment. But C. J. Hales 

ave Judgment, becauſe the very Covenant 
it ſelf ſtops to ſay it was otherways in the 
Act of Parliament; but were this not the 
Covenant it ſelf, the Breach were too ſhort, 
unleſs it be averred, that the Act of Parlia- 


ment is to cover with Cantilevers, &. 3 Keb. 


Dix and Long, 142, 151. 2 Lev. 85. 

If A. covenant with B. to build an Houſe 
by a Day, and B. doth forbid him, and there- 
upon he forbears to do it; in this Caſe the 
Covenant is broken. But if he do by actual 
Impediment hinder him, or be che Cauſe 
why he Thing is not done, then the not do- 
ing it is n Breach of Covenant. 


417 A606: rl“. 348 tl | 
Covenant to pay Money on. Procurement of Par- 
fir , don 2869 4 


In covenant to pay 1200 L. on Procure- 
ment of Pardon for Blundell, who killed the 


Lord TF in Ireland. The Condition of the 
Articles was, That if B. were acquitted or 
poardoned, they ſhould pay 1200 J. B. was 


convicted of Manſlaughter, and the 2 
pardoned ; 900 l. was depoſited in the Han 

Sir John Frederick. It was pray d that common 
Bail might be accepted, this being an odious 
Contract to be diſcountenanced : Which the 
Court agreed as to the Acquittal, being 
in Effect to ſtifle Evidence, and embrace Ju- 
ry ; but as to the Pardon alone, it might be 


-_< 


les Illegal. Bit here is no Pardon of the 


Offence 


Courſe of the Common, quod 50 and 


The Law, of Covenants, 717 


Offence within the Intent of the Articles, No pard 
oye only 41 9 the penal f Con- wichi che 
viction, and an Appearance was only gran- latent of the 
red, 3 Keb. 41.5. Armfrong and Gold, verſus Articles 
Cornwak, 18 HAT ill Sr] 10 | 5 


Covenant to permit. "ALY 


Where no Act is to be done, but only a Nm perni- 
Permittance, he need not plead it ſpecially, fr or Per- 
and nor. Permiſit or Permiſit, is a good Plea, miſit, where 

js bound to permit his Tenants to uſe * good Plea. 


the Common, and that he ſhall not alter the 


that he did not alter, &c. is a good Plea ge- 


accally, 11 Eliz. Dier 279. Pl. 6. 
A Covenant, that the Plaintiff to ſuch of 
the ſaid Lands as by the Cuſtom of the Coun- 
try Tuxc jacebant flee, ſhould have free In- 
greſs, & The Defendant pleads, Quod per- Nompermiſir,in 
miſit quergntem intrare, &c. in Tales terras quale: — — " 
nunc jacebant friſce ſecundum conſuetudinem patriæ, 8 = 
he need not ſhew what Lands did lie freſh, 
I Leon. 336. Littleton and Perne. For here is no 
Act to be done, but a Permittance, and it 
was in the Negative and a not Diſturbance, 
in which Caſe Permiſſion is a good Plea, 

L. covenants with S. that he would ſuffer 
him and his Aſſigns to have free Ingreſs, &c. 
into his Houſe and Shop, without Let or In- 
terruption of the ſaid L. And that S. appun- 
ctua uit one T. ut ſervientem ſuum in meſſuaginm, 
&c. intrare, & Fd L. expulit. It was moved 
in Arreſt: x1. It is alledged that L. expelled 
the Servant, but this was the Expulſion of the 
Maſter. 2. Appunctuavit intrare, and ſaith 
not what Time, for perhaps his Licence to 
enter might be N 3. It is not ſaid 

a 3 at 


= 
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armer Covent 
nobe7 o1 at WH me he enteretl, but Super quo intra- 
. n wt” Ns all cheſe Exceptions were 'oyer- 
| 10 Rep. 78. Soom and Low. 


2121 cole 
IK An makes Leaſe for Years, and Bond 
* Condition, that he ſhall fi ſuffer the Leſ- 
ſee peaceably and quietly to enjoy during the 
Term, Len that without 1 or Eviction 
ok rhe Leffor, or any other Perſon, then the 
Obi 15 ro be v void. Per Cur', the Word 
at] (affe & |, 16 e Reſidue of the Sen- 
--z - tence ; To that by the Entry of à Stranger 


on the Le ee, without Procurement © the 


Leilor., kf - Obligation is not forke; ed, 


DN 
5 Covchane che Pgintiff declared; "Tha 

he ha d held the Office of Chamberlain 
to the Queen-Dowaper, and that by Deed 
roduced in Court, e agreed with the De- 

NP endant for the Sale of the ſaid Office, and 
+ ps „that the Defendant ſhould hold it with the 
' {3 Coplent of the Queen; but by the ſaid Wri- 
ting me TS |obfiged himſelf, that the 
Plaintiff 7 he, "receive and enjoy, 

7 duripg g the e PHinciff, ) divers Pen- 
ſions an $00 Ae = befonging to the ſaid Of- 
fice, the H Rae ſhould receive 

no Part of them. n he ſhews, that the 
Defendanr at lis Wo hn ; and with 

the A; pp! pbarion of the Queen, was admitted, 

and enjoyetit'; and Ten Years were in Ar- 

rear of, a Salary due to the Plaintiff, which 

the Plaintiff had not Neglbed, and the De- 
fendant hid not paid him, Licer ſepins requi- 

fits, Defendant pteads, That he, frown the 
Time of the Agreemenrto'rthe Time of the 

Writ gt, permitted the Plaintiff to re. 
ceive yearly the Profits, according to the ſaid 
Agreement, 40; hoe, that the Defendant re- 

F ceived 
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The Law'd Covenants. 
ceived. any Part of the Profits of the ſaid 


Per Car”, the Plea is good, and chat upon 2 Ventr. 79. 


the Agreement the Defendant was not bound Killegrew's 
to pay the Money due, but only reſtrained (. 
from intermedling, ' 2 Vent. 79. 'Killegrew's 
Caſe, 4A Mod. N 5 
Plaintiff demiſed Two Houſes in Mark- 

Lane, in the Pariſh of St. Margarets, Weſtmin- 
fer, with all Ways, Paſſages, &c. for Twen- 
o one Vears, at 24 l. Rent. The Defen- 

ant covenants,” that ſhe would permit at his 
own Coſts to make a Drain, to convey the 
waſte Water from the demiſed Houſes to the 
main Shore in Six- Bell- Turd. He ſhews he 
entered, and that the Defendant had broke 


the Covenant, eo quod, That ſhe being _ 
et to 


ſelsd of a Term for Years then and 

come, of a certain Parcel of Land, and Two 
Stables, ies between the demiſed Premiſſes 
and the ſaid main Shore in Six- Bell Jurd, and 
by which the Drain ought to run, and then 
ſets forth, the Defendant had aſſigned all her 
Term in the ſaid Piece of Ground and Sta- 
bles to Tomlinſon, who entered and died poſ- 
ſeſs d; and Mary his Wife, as Adminiſtra- 
trix, poſſeſs d her ſelf of it, and married to 
Baker, and the ſaid Baker and his Wife non 
permiſerunt to make a Drain, but refuſe. De- 
tendant pleads, the ſaid Paſſage being in the 
demiſed Premiſſes, is ſituate in the Pariſſi of 
St. Fames's aforeſaid, and leads from the demi- 
ſed Houſes in Six-Bell-Yard, and ſuch a Drain 
might have been made, and ſtill may be. 
And the Defendant did permic the Plaintiff 


to make a Drain, and the Plaintiff might have 


done it. Plaintiff demurs. 
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he Lam of Covenants. 
Per Cur, there ſhall not be Election to 
make the Paſſage thro' 3 Stables, Cc. if 
other proper Ways may de. 
But chere were Exceptions to the Decla- 
ration: 2 | 
1. There is no gertain Place laid for the 


Houſes demiſed, which are ſaid to be lying 


and being in the Pariſh præd, whereas there 
are Two, named before, St. Margaret's and 
St. ITS 5 | 


2. The Breach, Eo quod, they did not per- 


mit, is no poſitive Affirmation. 
3. The Covenant is, That the Defendant, 
her Executors, Adminiſtrators and Aſſigns, 
ſhall permit. And the Breach is laid in the 
Aſſignees not permitting, and it appears in 


the Pleading, that this Aſſignment was made 


to Temlipſen divers Years before this Demiſe 
to the Plaintiff. And this Covenant cannot 
be extended, but only tp the Aſſignees of the 
Defendant after the Demiſe. made. 
4. It is ſaid, uod non permiſerunt, but no 
ſpecial Diſturbance, which ought to have 
bees I ſet forth for the Court to 
judge of. | EA 
Per Cur , all theſe Exceptions but the Se- 
cont are fatal, eſpecially becauſe the Di- 
ſturbance is laid to be by an Aſſignee, 
who came in before the Demiſe, 1 Sand. 116. 
as to the Second Exception, 2 Ventr. 277. 
Target and Lc. | 


Covenant 
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| 5 15 Covenant wt to alien oof W. 


— for Years: Woven with his Let. * 
for; That he will not aſſign the Land ler, 
nor any Part thereof, without the Leſſor's 


Conſent. Leſſor eilters into Part, Leſſee aſ- 1 | 


ſigns Over the reſt without Conſent ; Action into Per, 
of Covenant lies, for it was collateral, — 
Stile 265. Collings and Silly. And the Cove- 
nant is broken, norwithſlanding the Leſſors 
Entry into Part of the Land. 

Leſfee covenanted, That he will n alien 
the Advowſon let to him without Conſent of ß 
the Leſſor, and ſhewed he had aliened to 
7.8. without his Conſent. Defendant pleads, 
he had not aliened without his Confert, and 
found pro Quer, the Breach was well laid, 
tho he hath not laid the Alienation to be by ajjenation 
Deed, (an Advowſon not paſkng without by Deed. 
Deed,) for it ſhall be intended to be by 
Deed, Winch. p. 34. 

Debt on N conditioned for Perfor- 
mance of Covenants in a Leaſe. One — 

That the Leſſor, his Executors or Aſſi 

ſhall not alien without Licence of the Leſſo 

but only to his Wife and Children. The Not to alien 
Leſſee deviſeth to his Wife, and makes her but to Wife 
his Executrix, who'enters therein as Legatee, W 
and takes King the Defendant to Husband, 

and they alien the Eſtate. Leſſor brings | 

Debt upon the Bond, they pleaded they had 

not aliened contra m Conventionis, The 


Plaintiff .ſhews the Alienation aboveſaid, and 
it was 'thereupon demutred. Per Three Ju- 
tices, the Covenant is broken, for the Feme 
i reſtrained from aliening by expreſs Words, 

as 
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1 + The-Law of Covenants, 
as well as the Leſſee himſelf, for it extends 
to the Leſſee and his Aſſigns, and ſhe is Af. 

Where tho lignee ; ſo tho there was once Alienation by 

there was Licence, yet that Aſſignee cannot alien with- 

Alienation out Licence, But per #almſly, the Words 

a a Thar thy e Aſſignee ſhould not 

— cannot Alien but to his Wife 1 0 Children; ; $8 the the 
alice wit; WIG | 5 not within theſe Words, for 

8 7 — to her ſelf. But it hath been ad- 

judged, „that where a Condition within a 
0. a s was, that neither he nor his Aſſi 
e 

Where Ad- led inte ate, tne Utrator was | 

miniſtration by this Condition, Cr. El. 757. TEE 

is bound by Adams ver. King & Ur, Dyer 152- 

ſuck a Cove. If a Man by Indenture letteth Lands for 

* Years, provided always, and it is covenan- 

ted and agreed between the ſaid Parties, that 

- Leflee ſhould not alien; it was adjudged, 

10 that this was ta Condition by Force of the 

< © Proviſe, and | a; Covenant by Force of. the 
other W ords, | 1 bf. * gi | 1 4 


cee, q render the Kale. at the End d of the 


Term. 15 | 


. One U in Fee bf Lands, lets it for 
EY, fs TEE i — and, Leſſee. cavtnants to render up 
. 2 "the Poſſeſſion to the: Leſſor, his Heirs — 

Requeſt. ns, at che End of the Term, upon Re- 

And after the Leſſor aſſigns over the 

Reverſ ion to Two, and one of them at the 
End of che Term comes to the Leſſee, and 
demands the Delivery of Poſſeſſion. Upon 
this Demand, by onè only he is bourld to de- 
liver poffeſſion, otherwiſe he hath forfeited 
his Covenant ; for the Demand of one. joint 
Tenant 
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The -LawXf Cents“, 
Tenant is ſufficient for both, 1 Rel: Abr. 428. 
Lingben and Paine. ä 


4 
# 2 3 * 


Covenant to pay all Taxes. 


In Biſhops Leaſes, is not intended of any 
other Taxes than ſuch as were in Being and 
Uſe before, and anciently contained in the 
Leaſe, and that was only againſt Synda 
procurators, Tenths and Subſidies, and 
to Charges of another Nature, 3 Rel. G M 
Dovenan againſt Biſhop of Salis 

Leaſe for Years, rendring Rent per Inden- © © | 
ture, in which were divers other Covenants, 
and Leſſee bound himſelf to the Performance 
of all Payments, Covenants and Conditions fande Per- 
in the Indenture; and in Debt on the Bond, collar 
the Defendant pleads Performance and Breach Deed, or in 
aſſigned, becauſe the Rent was not paid, no the ſame 
Demand of the Rent was alledged. Cur pro _ and a 

ver', becauſe the Defendant had bound him: * 
ſelf to perform all, and this by another Deed, 
which is collateral to the Indenture, other- 
wiſe had it been, if it had been in the ſame 
Deed. And fo is 7 Rep. Maud's Caſe, Tracy 
and Dutton Caſe, and Payments imply Rents, (payments, . 
Palmer 490. Polſon and Warren. What it 

Covenant by Leſſee to pay ſuch a Rent, includes. 
(without Words of Reſervation) makes this 


a Rent, 1 Rol. Rep 80. 2 Bulſt. 281, 
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CaNAP, AY. 
Covenants upon Marriage- Agreements. 
| * | Conſtruction. | | 


3 Marriage, the Plaintiff cove. 
LA nants to pay to his Son-in-Law and 
conſtruction begun 20 l. per Annum, and upon Demur. 
ofthe Words, rer the Queſtion was, If 20 J. by the Year 
[20 7. per Au. ſhall be intended for One Year only, or for 
* their Lives? It ſhall be for their Lives, and 
the Maintenance ſhall be as laſting as the 
Mlarriage, 1 Sid. 151. 1 Lev. 102. Hort and 
| _ Swaines It is in lieu of a Portion, and ſhall 
de taken ſtrongly againſt the Covenantor. 

If ane covenant wy 10 l. to the Cove- 
5 nantee at the Day of 4 Marriage of the 
Covenantee, the Coyenantee is not bound to 
give Notice to the Covenantor before his 
larriage, at what Day he will be married; 
but the Covenantor ought to take Notice ot 
it at his Peril, in as much as he hath taken it 
upon him to pay it at the Day, 1 Rol. Rep. 
. 1 357. Beresford and Goodrouſe, 2 Cri. 
404. So if it were a Covenant to pay ſo 
much within a Year after B. ſhall marry (. 

1 Rol. Abr. 463. Stepard and Fry. 


Tf A. ſeiſed of Lands in Truſt for B. cove- . 


nants with J. S. That in Conſideration that 
he would marry his Daughter, that he him- 
ſelf would ſtand ſeiſed of the Land to the 
Ule of J. S. for Life, Remainder to D. in 
Fee, the Marriage takes Effet. F. S. not 
having Notice of the Truft, it ſeems an 

the 


The Lato of Covenants. 
the Eſtate for the Liſe of J. S. nor the Re- 
mainder of D. are not ſubject to the Truſt, 
becauſe that they come in under a valuable 
Conſideration (viz.) the Marriage, and have 
not Notice of the Truſt, 2 Rol. ' Abr. 781. 
— 77 e Reynell and Peacock. ml 
ampſit, about 'the Communication of 
* "Marci: e of his Daughter, the Defen- 
„ adant promiſed him, That if he would haſten 
> the Marriage, and have a Son within Twelve 
l Monch then next following, he would give 
"him 100 J. He ſets forth, be did halten 
che Marriage, and had a Son within Twelve 
Months after the Marriage, and a Verdict 
he er, and it was moved in Arreſt of Judg- 
; ment, that the Plaintiff had not ſer.forth 
1 had 4 Son within the Time (then next fol- 
lowing) 1 ſhall be referred to the Time of the 
Communication. But, Cur' contra, YVentr. 262. 
Mi #0 J covenant with a Man, that I wilt 
his Daughter, and he coveriants with 
* ad, that for the ſame Cauſe he will make 
Juin Eſtate to me and his Daughter, and to 
Ade Heirs of our TwWo Bodies begotten, of 
is Mannor of D. he ſhall not mak it till we 
* are married, Godb. 8. 
» Heſendiin corenanted, That if he Plain- 
„eff, ad inſtantiam tu, W marry 
1 the Defendant's Daughter, he would pay him 
0 l and give him Twenty French Pieces to- 
wards his Wedding-Dinner ; and alledgerh 
ve. Ys fact, that he had married the Defendant's 


hat Daughter, and had required him to Pay the - 
the 20 J. and he had not paid it; and that Twen- 


French Crowns amounted to Six Pownds in 
— Ä Money, and the Defendant had 
aid them. Object. 1. He avers not, 

Hat e had married her ad inſtantiam Defen- 
entis : 


126 The Law. of Cohenants; 
demi: But per Cur, it ſhall be intended ſo; 
and Twenty French Pieces is not Twenty 
French Crowns, for it may be any other Pie- 
ces. But 8 Cur, French Crowns. are the 
common Coin of France, and here known, 
and it ſhall be intended according to the 
uſual Speech, Cr. Car. 195. Poynter and Pon. 
LE Wel ect „ 94351401 
In Conſideration the Plaintiff would mar. 
ry his Daughter Sarah, he promiſed to give 
him as i r her, as he gave 
in Martiage with any his other | augh- 
ters, and alledgeth he had Three Daughter, 
Alice, Anne and Sarab; and that Alice mar- 
ried E. and that he gave E. 1007. and a Bond 
of 100 l. to pay to E. fo. more at Three 
Months end after his. Dece ceaſe, if the ſaid 
Alice, or any Iſſue of her Body, were. then 
living; and aſſigns for the Breach, that he 
had only: paid him 40 4 in his Rue 
and that he had requeſted of the Defendan 
his Executors 60 l. more, and a Bond for 
the Pa of 50 l. and avers that Ala 
had ſuch Iſſue alive; Per Cur, he qught to 
have averred; that S744, or ſome, (70 of 
her Body, was then alive ; but the. Judge: 
agreed not, whether the Covenant or Pro- 
miſe extends only to Money given, and not 
to the Bond, Cr. Car. 186. Cule and Thorn. 
In Conſideration of Marriage, the Defen- 
dant promiſeth or coyenants he would pay 
for the Wedding- Apparel. Plaintiff alledg- 
eth, he married her, and provided for he! 
Two Gowns and Two Petticoats, and the 
Defendant had not paid; and it was moved 
for Error, that he ought to pay for One 
Gon and One Petticoat, and no more, 
Sed uon allocatur. Wedding Apparel to * 
NEE | en 
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); ken according to common Parlance, &c. on 
ty || the Wedding-Day and uſed ſome Time after, 
e- and the 8 1 good, Cr. Car. 53. 
ne and Fletcher in Scac. [! 
1; If A. covenants —— B. Whereas there is 4 
he Marriage intended to be ſolemnized be- 
- tween 4 and C. the Daughter of B. at or 
before the Fourteenth Day of Auguſ next, 
u. and whereas the ſaid B. hath paid A. 1000, 
ve Portion, c. The ſaid A. in Conſideration 
ve hereof, -doth covenant with B. That 
h- within One Year-of the Day of the Marri- 
rs, age; will aſſure Lands of the Value of 40o | 
*. % Amen., Albeit the Marriage be not be- 
ad fore that Day, yet the Covenati muſt be per- 


ee _ Trim. ary? rs B. . Gregory and 


—— to pay > 41 in Conſideration 
of a berween the Plaintiff and — 
Daughter ; which 300 J. was to be pai 
within Thres Ko — * — Real 
come to teen Years, or 
l within Ei Days of the Marriage, af- 
to ¶ ter Notice made, Which ſhall firſt happen. 
Per Cur, the Notice ſhall relate to both, be- 
cauſe it is — which of them ſhall 
happen firſt, Latch. 158. Read and Bulling- 
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In what Cafes lies, or nat. Vid. Covenant againf 


His Brother add Heir, 
Plaintiffs in Truſt for Mary; and this was to 
miniſtrators and Aſſigns, in Truſt for Aum, 
for Life, with a Clauſe of Diſtreſsind C 
Truſtees for the Uſe f Ay. The Breach 


paid the Rent to them © the Uſe of A 
Defendant demurs ſpecially, becauſe it ap 


f ros ' / ; 


* * 
TE, * « R . * * = * - ** . * 
— . PIPES : 8 — — CER 

— —ͤ —6— 
* 


CR. : | 101195 + 4 


Wo 37 bY 41 
* 1 ”y 
C H AP. XV: + 
. * 8 
- 1 
- IL ok TIT * 1 


* 
* 
* 12 47 #? 
þ * * 


Fs 

— 2 
0 

* 


126,797 Tr! IVOI is it 
Covenimt as to Puyineut of Rent. 
| > ee of Es »/- TY | , 

IXI ft; in 


Executor. Vich Tit Aſign ment! 
i- nA bir ar 4 new! 
C C made 4 Jointute to his Wife Mayy for 
her Life, and dies without Iſſue; 7. 0 
grants an Annuity or 
per Annum, to the 


Rent- Charge of 250 1. 


be in Diſcharge -df the ſaid Jointure; He 
bend to them and their Heirs, Executors, Ad. 


venant; to pay the” 200 fl her Annum do the 
aſſigned was, That the Defendant had no 


pw here as a Grant of-a'Rent-Charge for 
Life, which is executed by the Statute df 
Uſet, and therefore there ought to have been 
a Diſtreſs for Non- payment. Per Cur, the 
Clauſe of Diſtreſs is given by the expteß 
Words of the Statute to Ceſty que Uſe. But het 
is a double Remedy by Diſtreſs or Action 
for if the Leſſee aſſign his Intereſt, and tit 
Rent is accepted of the Aſſignee, yet Core 
nant lies againſt the Leſſee for Non-paj: 
ment, upon the expreſs Covenant to pa}: 
So if a Rent be granted to S. and a Core 
nant is to pay it to N. to his Uſe, it is a gol 
Covenant, 2 Mod. Rep. 138. Coke and 4 

5 
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The Law of Covenants. 

It was objected, That it is not ſaid the Mo- 
ney was nor paid to Mary, and if not paid ro 
her, the Breach is not well affigned : But per 
Cuy, it is good. And the Aſligment of a Aſſignment 
Breach, according to the Words of the Co- of a Breach; 
renant, is good enough. And if the Defen- —Y 
dane did pay the Money to the Plaintiff, of the Covenane: 
to Mary, he might plead it. | 

Covenant ſnall be intended to-be brought Covenant to 
upon a Deed, according to the Nature of be brought 
the Covenant. In Scire fac on Recogniſance ada ber 
to keep Covenants ſpecified in certain In- the Covenant; 
dentures fer forth, which was a Demiſe by 
$. to E. and a Redemiſe by E. to S. ren- 
dring Rent at Lincolns-Imn-Hall. Defendant 
_ Performance, Plaintiff ſhews, there is 

ent due at Michaelmas laſt, and fo a Breach. 

It was moved in Arreſt of Judgment, that it 
is not ſufficient, The Condition being to 
perform Payments in both Indenteres, and 
the Breach is only aſſigned In ultimo mentio- 
mt, and either in Severalty ſhall nor be in- 
tended ; but per Cur, either of them are ſup. 
= by the Nature of the Covenants. The 
Hue in Chancery was on Payment at Lincolns- 
Im-Hall, the Venue muſt be from Helbora, 
1 Keb. 471. Eden and Spiller. bt „ 

If the Leſſee aſſigns his Term, and after Leſſee afſigns 
the Leſſor afligns his Reverſion, and the Af- hisTerm, and 
lignee of the Reverſion accepts the Rent of _ Leſſor his 
the Aſſignee of the Term, yet he may have 17100 the 
Action of Covenant gain the firſt Leſſee. accepts the 
But per Byiſden, If after ſuch Aſſignment of Rent of the 
the Reverſion, Leſſor brings Covenant, Leſ- Aſſignee, x et 
ſee may not plead he had aſſigned over his TY m—_ 
Reverſion. But which of them, whether me. 
the Leſſor or Aſſignee, which firſt brings his gainſt the 8 
Action, ſhall bar the _—_— (viz.) * Leſſee. 

| all 


129 


The Lam of Covenants, 
ſhall plead ſuch Recovery in Bar to the for- 
mer Action, Sid. 402. in Thursby and Platt's 

Caſe, & 1 Lev. 259. . ; 
| Rent * be- If Leſſee covenant to pay his Rent to the 
fore the Day, Leſſor, and he payeth it before the Day, the 
1 ſame is not any Performance of the Cove- 
the Covenant. 3 contrary of a Sum in groſs, 1 Lev. 
136. . 
Expreſs Co- * When expreſs Covenant is to pay the Rent 
the Renee) at ſeveral Days, Action of Covenant will lie 

8 before all the Days of Payment be paſt, and 
Covenant lies Action of Debt will not lie till all the Days 
before all the of Payment be paſt, and in ſuch Caſe Debt 
Days of Pay- lies properly on Grant of Annuity for Life 
ment paſt. or Years,” 1 Brownl. 19, 20. Mordant and 

Wats. - £36 

Rent of 200 J. per Annum, granted to B. 
and H. for the Life of M. Hab. &c. ad opus 
& uſum M. and Covenant was in the Inden- 
ture to pay the Rent, ad opus & uſum NM. 
B. and H. brought Covenant, and good. This 
Remedy by the Statute of Uſes was not trans- 
ferred to M. 1 Mod. 223. Boſcawen verſus 

Diverſity be- Cook. By the Statute 27 H. 8. c. 10. Ceftuy 

tween Ceſivy que Uſe of a Rent hath all ſuch Remedies, 

2 as if the Rent had been actually granted to 

Tf F him; but that hach Place only where one is 

ſeiſed of Lands in Truſt, that another ſhall 
have a Rent out of them, and not where a 
Rent is granted to one to the Uſe of ano- 
ther, Vid. ibid. & 2 Mod. 138. 

A Man grants a Rent to one pro Life, and 
half a Year after to be paid at the Feaſts of 
the Annunciation and Michaelmas, by equal 
Portions, and covenants with the Grantee for 

the Payment of it accordingly. The Gran- 

tee dies 2 Febr. and for 20 l. which was a 

Moiety of the Rent, and to be paid at the 
Annunciation 
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The Law of Covenants. 13s 
Annunciation after, the. Executors of the 
Grantee bring Action of Covenant, it is well 
maintainable And by Coke, If a Man grants 
Rent for another's Life, the Remainder to the 
Executors of the Grantee, and covenants to | 
pay the Rent during the. Term aforefaid ; [During the 
this is good Collective, and ſhall ſerve for both Term, ] to 
Eſtates. And it was agreed, when a Rent is voy ** 
granted, and by the ſame Deed the Gramtor 
covenants to pay it, the Grantee may have 
Annuity or Writ of Covenant at his Election, Annvity or 
2 Brownl. 283. Covenant, at 
Election. 
Declaraticn. 


In Debt for Rent Quod cum pro Indenturam uad cum pro 
Teftatum exiſtit; on Demurrer in Shelbery's Hen, Tex 
Caſe, Judgment was for the Defendant. But — 
in Covenant on Bond to perform Covenants, venant, noc 
ſuch Declaration is good. Per Cur, 2 Keb. in Debt pro 
383. Coquer and Crine. 1 Keb. 579. Lenox Rent. 
and Drury, Debt is grounded on the De- 
miſe, which muſt be more poſitively alledg- 

— Contta in Covenant, which is collare- 
ral. | 

In Debt or Covenant by Heir or Execu- In Covenant 
tor, for Rent, he muſt ſay the Teſtator was by Heir or 
poſſeſſed ; and fo of Succeſſors of Biſhops, — 
he muſt ſay he was ſeiſed, and convey the r 
Reverfion by Deed ; for Biſhop, Dean, or 
Corporation, cannot be intended ſeĩſed in 
other Capacity, 3 Keb. 69. Davenant verſus 
Biſhop of Salzbury, 2 Lev. 68. | 

In Debt on Articles of Agreement to pay To pay An- 
Annuity, during the Reſidue of the Term, nuity during 
aligned to J. S. not ſhewing for what Years _ _— : 
or Term, and Breach aſſigned in Non-pay- notfoying fos 
ment during the Reſidue of the Term, what Vears or 

K 2 without Term, 


132 The Law of Covenants. 
without ſaying [Yet to come]; and ſo when 
the Damages are laid, the Term might be 
expired. After Judgment by Nihil dicit, 
the Court conceived it might be ill. Con- 
tra, if a Verdict were, . for then a Term ſhall 
be intended, 1 Keb. 435. Smith and Taylor. 

To pay quat- Plaintiff declares, That he demiſed to the 
terly, but Defendant certain Lands for Thirteen Years, 
faith not to pay to him 40 J. quarterly, and faith not 
annum. Annuatim : It was amended, and the Word 
Annuatim inſerted. By Keling and Windham, the 
Addition of | Annuatim|, is no more than 
what the Law implied before, Ray 160, 
Rymes and Baker. : 
In expreſs If the Leſſee covenant to perform Articles 
Covenant to in Indenture, it is ſufficient to ſay, the Rent 
pay the Rent, was demanded ; but if there be an expreſs 
there needs Covenant to pay the Rent, there needs no 
no Demand. Demand. 3 Keb. 299. 
Covenant for Payment of Rent at divers 
Days, which amount to ſuch a Sum; in the 
Another Di- Declaration the total Sum is miſcaſt, yet 
verſity be. good, for that all in this Action fhall be re- 
2 m_ covered in Damages. Aliter in Debt for 
_ _ I Rol. Rep. 351. Farrer and Snelling, 
Bulſt. 155. 
: In Covenant to pay Rent, in the Declara- 
tion there is not any Demand alledged, and 
need not, becauſe the Covenant was to pay 
But in Bong ſuch a Sum for Rent expreſly. But as to 2 
to perform Condition of a Bond for Performance of 
Covenants, Covenants expreſſed in ſuch a Leaſe, one of 


_ muſt which is for Payment of Rent; in that Caſe 
e a De- : k b 
mand for the the Bond will not be forfeit without a De- 


Rent. mand, 1 Ventr. 259. Norton and Harvey. 
Sir John Spencer made a Leaſe for Years to 
Sir John Points, rendring Rent by Indenture. 
Leſſee Covenants, That if the Rent wu 
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hind at any Time of Payment, according 


to the Form of the Indenture, That 


the Leſſor ſhall have 200 J. Nomine Peng, 

for ſuch Default, the Rent is behind. Debt 

is brought for the Nomine Pænæ. Per Cur', {Nemine Pæ- 
Action of Debt did not lie without Demand ne.] 

of the Rent. Vide Fitzh. N. B. 120. ſeems con- 

trary, Godb. 154. 1 Rol. Abr. 459, 460. Sir 

Fohn Spencer and Points Caſe. 


Who to do the firſt A by Demand. 


If a Man lets Land per Indenture for Diverſity he. 
Years, reſerving a Rent payable at certain tween _ | 
Days at L. and the Leſſee in the ſame In- pe. — 
denture covenants to pay the ſame Rent at — Co- 
the Days and Place aforeſaid, he ought to venants. 
pay it without any Demand of the Leffor, 
Paſ. 5 Fac. 1. B. R. Sir Fohn Spencer's Caſe, 
1 Rel. Abr. 459, 460. | | 

But if a Man let by Indenture certain Demand of 
Coal-Mines, reſerving Rent, and Leſſee is Rent. 
bound to obſerve, perform, pay and keep, 
all Payments, Rents, Covenants, Grants and 
Agreements in the ſaid Indenture mentioned. 

In Debt on the Bond it's a good Aſſignment 
of the Breach of the Condition, that the 
Leſſee did not pay him the Rent at the Time 
of Payment, by the Reſervation, without al- 
ledging he demanded the Rent at the Day 
of Payment, for he is not bound to demand 
it; but the other ought to pay it without 
Demand, Chapman and Chapman, 1 Rol. Abr. 
460, Aliter, {he covenant to pay the Rent, 
being lawfully demanded. 


K 3 If 
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adenture to 
pay Rent, 
and Bond 


with Condi- 


tion to pay 


the ſaid 

Rent, refer- 
ring to the 
Faid Inden- 


rure, 


mut 
„ 


Leſſor 
demand 


If A. lets Land to B. per Indenture for 
Years, reſerving Rent, 20 / per Annum, pay- 
able at Four Feaſts by equal Portions ; and 
after B. is bound in an Obligation to A. up- 
on Condition, that if he pay to A. for the 
Rent of the ſaid Premiſſes, the yearly Rent 
of 20 J. for the Term demiſed, at Four quar- 
terly Days, according to the Tenor and Ef- 
fect of one Leaſe made, bearing Date with 
this Obligation, and made between the ſaid 
Parties, according to the Tenor and Effect 
of the ſaid Leaſe, by even and equal Partions, 
then the Bond to be void. The Leſſee is not 


bound to pay the Rent by this Condition, 


without any Demand of the Leſſor, for that 
this refers to the Indenture of Leaſe, and 
that this ſhall be paid as a Rent, accordin 
to the Indenture, Horn and Barber, ibic 
460. Sir Tho. Jones 33. | 
Two Tenants in Common make a Leaſe, 
and reverſe a Rent, and covenant that nei- 
ther ſhould releaſe, and one of them releaſeth 
his Part; this is a Breach, for that in Debt 
they ſhould both join, and now by their Re- 
leaſe the Action is gone, 1 Brownl. 78. Brock 
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CHAP. XVI. 


Pleadings to Action of Covenant for Rent, An- 
nuity, yearly Payments, 


PON a Leaſe for Years, the Reſerva- 
tion by the Word [ Reddend', &c.] and 
an expreſs Covenant for the Payment of the 
Rent; and that the Leſſor aſſigned the Re- 
verſion to him and his Heirs, and that the N 
Rent became due at ſuch a Feaſt after the 
Aſſignment, and was not paid, Er fic infre- 
it Con ventionem. The Defendant pleads, 
F at before the Rent became in arrear, the 
Leſſor had releaſed to him all Covenants and 
| Demands. Plaintiff demurs. Per Cur, Co- 
„ rvenant lies upon the Word [ Reddend',] but 
i- W doubted if this Word would maintain Cove- 
n WW nant upon a Leaſe for Life. 2. That the Releaſ: of the 
bt Releafe of the Leſſor, after the Alignment of Leſſor after 
e- the Reverſion, is no Bar to the Plaintiff, and the — 
dis by the Common Law, and alſo by Stat. 32 Reverend 
H. 8. for this Covenant runs with the Rever- ; 
fon. The Caſe of Midlemore and Goodale, 
Cr. Cay. 503. was of a Collateral Covenant, Collateral 
dir Tho. Jones, 102. Harper and Bird, 2 Lev. 206. Covenant. 
Covenant per Aſſignees of the Reverſion 
2painſt the Defendant's Leſſees, upon a Spe- 
8 cial Covenant in a Leaſe for Years, for Pay- 
nent of the Rent according to the Keſerva- 
tion, and for Non- payment of the Rent in- 
curred; after the Aſſignment, the Action is 
brought. One Defendant ail dicit, the other 
Defendant pleads Actio non, and pleads a 
Releaſe by him before the Aſſignment to the 
1 K 4 Plaintiff 
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The Law of Covenants, 

Plaintiff to the other Defendant by the 

Conſent of the Leſſor, and that the r 

had accepted the other ſole Tenant of the 

Meſſuage, Cc. and he paid one Rent to the 

Leſſor, who had accepted it as of his Tenant. 

Plaintiff demurs. Per Cur on Bret and Cumber- 

linds Caſe, Cro. Fac. 522. it is expreſly re- 

No Aa of ſolved, That no Act of the Leſſee can diſ- 
the Leſſee can charge him or his Executors of the Special 
diſch:rge bim Covenant, of which alſo the Aſſignee of the 
or his E*CY- Þ everſion ſhall have Advantage by the 


tors of a ſpe- Us 
:-1 Covenant Stat. 32 H. 8. Judgment pro Quer. 2 Bulſt. 282. 

. + as Rent. Sir 7ho. Fones 144. Aſtmrſt's Cale. 
-{ INT In Action of Covenant for Payment of Rent 
reſerved in a Leaſe for Years ; Defendant 
leads, The Plaintiff after rhe Leaſe made, 
ad ſeparated, taken down, and taken away 
g Penthouſe fixed to the ſaid Premiſſes de- 
miſed, and detained them before the Rent be- 
came due, Et adbue detinet. * Plaintiff de- 
murs, and Judgment for him, for this was 
Io Suſpen- not 2 Suſpenſion of the Rent, but a Treſ- 
ion ofa Rent, paſs, for which the Defendant may have his 
tura TrelÞ> Action, Sir 750. Tones 148. Roper and Floyd, 
bes. In Action of Covenant upon Indenture, 
made between the Wife of the Defendant 
- while ſhe was Sole, to the Wife of the Plain- 
tiff, whereby reciting, that ſhe was ſeiſed in 
Fee of certain Lands, in Conſideration of a 
Marriage to be had between the Plaintiff and 
her Son, did grant to the Plaintiff a Rent- 
Pefendant charge out of theſe Lands, Habend after 
_ Nib! the Death of her Son, and Covenanted to 
3 pay it, &c. The Defendant pleaded, that 
$238 the had not been long in the Land at the 
Time oft the Grant, but that a Stranger was 
ſeiſed of it. Upon Demurrer it was adjudged 
pro Quer, both becauſe the Defendant i 
r ö . a eſtopped 
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The Law of Covenants: 


eſtopped by theDeed, and that the Covenant 
extends to it as an Annuity, Allen 79. Neu- 
ton & Uxor verſus Weeks & Uxor. 

A Leaſe for Years of Land by Deed, ren- 
dring Rent. Leſſee binds himſelf in a Bond 
of 101. to perform all Covenants and Agree- 
ments contained in the Deed. The Rent is 
behind, and Leſſor brings Action of Debt 
on the Bond, for Non-Payment. Obligor 

Performance of all Covenants and 
Agreements. The Leffor ſaith, the Rent is 


this Bar he ought to have pleaded, That he 
had performed all Covenants and Agree- 
ments, except the Payment of the Rent; 
and as to that, that he was always ready to 
to have paid it, if any had come to demand 
it, But as to the firſt Plea, it was held not 
to be good, But if the Leſſee be particu- 
larly expreſſed by Covenant to pay the Rent, 


| there he is bound to do it without any De- 


mand » Godb. 95. Vid. Infra , Chapman's 


behind. It's no Plea for the Obligor to Where De- 


t But in mand of rhe 
ſay, the Rent was never demanded : But in — 
pleaded or 

not. 


Covenant to pay Rent, Action is brought Levied by 
for Non-payment. Defendant pleads, levied — 


by Diſtreſs. It's no Plea. 
Error of a Judgment in Action of Covenant 
in Durham, where Action was brought upon 


a Leaſe for 21 Years, and Leſſee covenanted 


to pay 20 J. per Annum per aquas Portiones, at 
Michaelmas and Lady-Day, and aſſigns a Breach 
that he did not pay the Rent, Debit ad pred” 
ſeperales  Feſftos durante termino pred'. Per Cur, 
Judgment by Default: Writ of Enquiry, 
and then the Breach is well aſſigned, Recupe- 
ret, tho not ſo particularly, for perhaps it 
was never paid at any of the Days, 1 Lev. 
78. Conyers and Smith © © Plead- 


caded, 


3 


Entry and 
Ex pulſion 
pleaded. 


The Law of Covenants. 


Pleading a Releaſe of all Demands to 
Action of Covenant for Rent, Henry Haw. 
ſen's Caſe, Sid. 141. and 1 Keb. 510. 

Condition to perform Covenants in an In- 
denture, whereby he let Land, rendring 
Rent 10 J. per Annum at ſuch a Feaſt , or 
within Six Days after the Feaſt. Defendant 
pleads Performance. Plaintiff aſſigns a Breach, 
That he ſuch a Day, being the Sixth Day 
after the Feaſt, before Sun-ſet, demanded 
5 J. Rent then due, and that neither the De- 
fendant nor any for him was ready to pay 
it. Per Cur, he need not ſhew the certain 
Time when he came, nor how long he re- 
mained there. Obj. This Demand was not 
good, becauſe he demanded as a Rent then 
due, for he ought to have demanded as a 
Rent due the laſt Feaſt : But per Cur, it is not 
due to be demanded till the Sixth Day, tho 
the Tenant if he will may pay it before, 


Cr. Fac. 499. Tompſon and Field. 


Debt on Bond to perform Covenants; and 


one was, That the Defendant pay 12 J. per 


Annum, for a Meſſuage to him demiſed, quar- 
terly. The Detendant pleads Performance 
of Covenants. Plaintiff aſſigns for Breach, 
that he did not pay 3 J. one Quarter's 


Rent. Defendant rejoins before the ſaid 30. 


was due, The Plaintiff entered upon him 
and expelled him. Plaintiff demurs, for the 
Rejoinder is a Departure, and ſo ruled. Per 
tot Cur', there was cited a Difference out of 
Cr. Cr. 76. where the Condition is to per- 
form all Covenants contained, and where it's 
all Covenants and Payments, there the De- 
fendant pleaded Performance of all. Plain- 
tiff aſſigned a Breach in Non-payment of 
Rent. The Defendant cannot rejoin that 

s it 
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The Lam of Covenants, 139 


ie was not demianded, for it is a Departure ; 
Raym. 22. Granger and Hemborough. 
In Covenant for Rent, Nil debet may be Nil deter. 
leaded, the Covenant doth not alter the 
ent, Vide Infra. But Grainger and Hembo- 
% *þ Caſe is more particularly reported in 
Rolls. ö 
Debt on Bond for Performance of Cove- 
nants; Defendant pleads Performance gene- 
rally. Special Breach is for Non- payment 
of Rent. Defendant rejoined, that the Plain- Entry before 
tiff entered before the Rent- Day. Per Cur . the Reh 
it is a Departure (but in Baker and Spaines, P- pleaded. 
Hob. 7. it was alledged in the Rejoinder, 
| there was no Demand made); but all agreed, Departure in 
chat in Action of Covenant this Rejoinder Pleading. 
| had not been good. But by Windham it's a 
Departure, and not like the Cafe of De- 
mand, which is neceſſary to make the Rent 
due, whereas this is only an Excuſe of what 
he confeſſeth, 1 Cr. 76. Chapman's Caſe. By 
Twiſden it ſhould have been pleaded, That 
the Defendant had performed Covenants ſpe- 
cially, paying his Rent till ſuch a Day, and 
that the Leſſor entered, and ſo agreed. Per 
Cur, but this general Performance is intend- 
ed of an actual Performance. And by Twiſ- 
den, upon general Performance pleaded, the 
Plaintiff replies, Rent-Arrear ; the Defen- ' 
| dant cannot rejoin by Want of a Demand, 
tho' he might have excuſed himſelf by plea- 
c ding a Tender in Bar, 1 Keb. 115,178, 185, 
283. Grainger and Hemborough. 
Covenant, Breach in Non-payment of Rent 
according to the Covenant in the Indenture. | 
Defendant pleads Nil debet ; Nil debet is no yy 0.4; no 
Plea in this Caſe upon the Indenture, adjudg- Plea. 
| ed upon general Demurrer, 3 Lev. 170. Tin- 
l and Hurchinſon. Covg- 


In Debt or Covenant upon a Deed not indented, and 
Covenant up- declares upon a Leaſe of certain Land to the 
en a Deed Defendant, rendring Rent, and covenants to Il © 
not —— pay it, and aſſigns Breach in Non- payment. of 
= Ni? 9#- Defendant proteſtando, that he did not enter Ill © 
ah nor occupy the Land, as the Plaintiff had 
ſuppoſed. Pro Placito dicit, That the Plaintiff, Pe 
Nil habuit in Tenements tempore dimiſſions, P 
| Repl. Habuit, Plaintiff replies, Quod habuit bonum totulum {en 
without na- unde potuit dimittere. Defendant demurs ge- L 
ming what nerally, and the Court held the Replication * 


* ill, not ſhewing what Title he had, accor- > 
ding to Crok. 2. 312. And this notwithſtan- L 

ding it was not by Indenture, and it is all f 

one in Dgbt for Rent; for if there is not any i 

Rent, there is not any Covenant to pay the 0 

; Rent; 3 Lev. 193. Aylet and Williams. © 1 
Covenant to pay to the Defendant's Wife N 

(on Separation) 500. per, Annum, and for Non- il 

payment the Separation continuing, the N 

Action is brought ; but upon Oyer it was, c 

Proviſo that the Wife would live at ſuch a iſ © 

Place as N. and W. appointed. Defendant 5 

pleads, She did not live at ſuch a Place as N . 

and V. appointed The Plaintiff replies, c 

That ſhe was always ready to live at any ſuch 0 

Place, but that N. and . appointed no Wl * 

Place. Defendant demurs, as being a Condi- R 

' .,, tion Precedent. But per Cur, this is not a l 
Condition T 


Subſ:quent Condition Precedent, but a Condition Sub- 
and not Pre- ſequent, and in Defeaſance. The Covenant 
cedent. being in purſuance of a former abſoluce p] 
| Agreement to pay ſo much, and it is like the 
Aſſent of the Husband, which is intended 
till the Contrary appear, and here muſt be an WF _ 
Appointment : And Judgment pro Auer. 3 Keb. I 
229, 363. Leech and Beere, 


In Ri 
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| The Lain of Covenants, 141 

In Action of Covenant, the Defendant 
cannot plead the Plaintiff Nil habuit in Te= | 
nementu, though ſuch Plea is good in Action = 
of Debt for Rent, 2 Ventr. 99. | 

If Rent be reſerved out of a Thing Incor- 
poreal, and there is an expreſs Covenant to 
pay it: Qu. If he may plead Eviction ? AL 
lm 79. One reciting that he was ſeiſed of 
Land, granted a Rent out of it, and covenan- 
ted to pay the Rent; he could not plead to 
his Covenant that he had nothing in the 
Land, 2 Ventr. 69. 

Covenant for not paying of Rent. De- Entry and 
fendant pleads Entry and Suſpenſion. Plain- Suſpenſion. 
tiff replies, The Defendant did re-enter, and 
ſo was poſſeſs d of his former Eſtate, it's an 
ill Replication, for they ought to ſhew that 
he entered and was poſſeſs d till the Rent 
grew due. 

Note, To make Suſpenſion of a Rent re- What will 
ſerred on a Leaſe for Years, the Leſſor muſt _ _ 
ouſt the Lefſce of Part of the Thing let at 1 
leaſt, and hold him out till after the Day on 
which the Rent is payable; and if the Leſ- 
ſe re-enter, the Rent is revived, Stiles p. 432. 

Page and Parr. 

venant, on a ſpecial Covenant, to pay 
Rent at certain Days. The Defendant pleads, That no Rene 
That no Rent was behind. It is an ill Plea — an 
in Covenant, for by that Plea the Defendant Corenam 
confeſſeth the Covenant broken, and that : 
Plea tends but in Mitigation of Damages, 
| Brownl. 19. Hare and Surle. 

But in Brownlow's 2d Part, this Caſe is re- Levied by 
ported, 273, that the Defendant levied by Diſtreſs. 
Diſtreſs. By this Plea the Defendant con- 
feſſeth, that it was not paid according to the 
Reſervation, for the Plaintiff cannot ** 


i 


The Law of Covenants. 
if it were not behind after the Day ; but 
Paymentat Payment at the Day had been a good Plea. 
the Day. A. leaſed to B. Land for 40 J. per Annum, 
and a Stranger covenanted with A. that . 
ſhould pay him 40 J. for the Farm and Oc- 
cupation of the ſaid Lands. A. brought Co- 
Expulſion. venant, Defendant pleads, that before the 
Day of Payment the Plaintiff put the faid 
Covenant B. out of his Farm. Per Cur, it's a good Plea, 
that the Leſ- for the Defendant hath covenanted that the 
— ſhall pay; Leſſee ſhall pay for the ſaid Farm and Oc- 
—— an. cupation 40 J. fo it is as a Conditional Cove- 
tiom d — nant, and here is Quid pro quo. And here the 
Conſideration upon which the Covenant is 
conceived, (viz.) the Farm and the Occu- 
pation of it, is taken away by the Act of the 
Plaintiff himſelf, 3 Leon. p. 159. 2 Leon. 115, 
Beadle's Cale. 
Debt on Bond for Performance of Cove- 
nants, Articles, &c. contained in a Leaſe for 
a Year. Defendant pleads Performance of 
Covenants. The Plaintiff replied, That the 
Defendant did not pay the Rent reſerved up- 
on the Leaſe at ſuch a Day,according to the 
Form and Effect of the Condition of the 
Entry and Obligation. Defendant rejoins, and alledy- 
Expulſion. eth an Entry by the Plaintiff into the Land 
leaſed before the Rent, and that he kept Pol- 
ſeſſion till the Rent-day was paſs d. On Iſſue 
That the De- found pro Quer, the Defendant moved in 
fendant did Arreſt of Judgment, for that the Plaintiff 
wy — ſaith the Defendant paid not his Rent accor- 
ding to the ding to the Form, &c. of the Condition of 
Form and Ef. the Obligation, whereas there is no Mention 
fe of the of any Payment qf the Rent in the Condi- 
Condition of tion of the Bond, but in the Leaſe only, 


a Bond te Sed non atlocatur ; becauſe the Defendant by 


— co. this Rejoinder has confeſs d that ſuch a Rent 
4 Was 


142 


The Law of Covenants. 
was Arrear, and has waved taking Iſſue up- 
on it, and taken Iſſue upon another Matter, 
and therefore this ſhall be well enough after 
a Verdict. And per Hale C. B. it is all one in 
Subſtance to plead as the Plaintiff has done, 
and to have pleaded Secundum 1 G ef- 
fectum Indenture, for the Condition of the 
Bond comprehends all that is comprehended 
in the Leaſe, Hardr. 3 19. It might have been a 
Oueſtion, had it been upon Demurrer. 

Bond on Condition to perform Covenants: 
in a Leaſe. One was, That he ſhould pay 
405. yearly at the Feaſt of the Anngnciation, 
or within Fourteen Days after; and the 
Breach aſſigned was for Non- payment ar ſuch 
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lame was not paid at the Feaſt, but in Eight 


ding that he paid it at ſuch a Day certain, 
and tendring that for a Special Iſſue, he hath 
made it part of the Iſſue; but if he had plea- _ 
ded that he had paid it within Fourteen Days, 
viz.) the Eighth Day, that had not made 
he Day Parcel of the Iſſue; but then he 
might have given Evidence thar he paid it at 
mother Day within the Fourteen Days. 
Qu. If the Breach be well afligned, in ſay- 
Ing he had not paid it at the Feaſt, without 
aying, nor within the Fourteen Days ? 
db. 100. Plymton's Caſe, & 10 fo. 
Error in the Exchequer-Chamber of a Judg- 
ent in Debt in B. R. on Bond of 200 l. con- 
utioned, That if the Obligor ſhould at all 
imes well and truly pay, perform and keep, 
l and ſingular the Rents, Covenants, Grants, 
uticles, Payments and Agreements, which 
On 


a Feaſt in ſuch a Year. Defendant ſaid, he Defendant 
paid it at the Feaſt on which they were at pleads he paid 
Iſſue, and on Evidence it appeared that the itat the Fealt- 


Days after it was paid. Per Cur, by his plea- Where the 
Day is made 
Part of the Iſ- 


us 


On Bond to 
perform Co- 
venants 
where De- 
mand of 
Rent need 
not be al- 
ledged. 


The Lam of Covetnts, 
3 

on his Part, &c. Defendant pleads generally 
Performance of all Covenants. Plaintiff re. 
phes, and ſhews a Breach for Non-payment 
of the Rent at ſuch a Time, but doth not 
ſhew any Demand of that Rent; whereupon 
the Defendant demurred, and it was adjudg- 
ed pro Quer. Now the Defendant aſſigned 
for Error, that for as much as the Condition 
of the Bond is general, and not particulari-. 
ſed for the Payment of the Rent, the Rent 
is not payable without Demand, and there: 
fore the Breach was not well aſſigned. Cw 
contra, and that the Judgment is well given, 


for he pleading Performance of the Pay- 


ments, Covenants and Agreements, it ſhal} 
be intended he had really performed them, 
and fo had paid all che Rents ; and when the 
Plaintiff replies, that he had not paid fuch x 
Rent, he need not to alledge a Demand, for 
the Defendant may not ſay ir was demand- 
ded, for then it fhould be a Departure from 


his Plea ; and yer the — — being ge- 


neral for Performance of Covenants, doth 
not alter the Nature of the Rent, but that it 
ought to be demanded, Cr. Car. 76. Chap- 


man's Caſe, Hutton 90. 


In Covenant, Plaintiff declares, That ſhe 
was poſſeſs d of certain Houſes in St. Martins 
Lane for a Term of Years, and that ſhe de- 
miſed the ſaid Houſes to R. G. for Twenty 
one Years, under a certain Rent, which he 
covenanted to pay ; that before the ſealing 
of the Leaſe, it was indorſed for the Payment 
of 12 Bottles of Canary Wine every, Yea! 
to Chrifian Tovy the Leſfor. Leſſee enterel 
and made his Will, and made Suſan Gill ſole 
Executrix, ſhe entered, and aſſigned the 
Term to the Defendant, who entered,&c and 


afGgned the Breach in Non-payment of the 
4 I went 
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The Law of Covenants. £45 

Twenty four Bottles of Sack, which was 

due for Two Years, and alſo for Arrears of 

Rent after the Aſſignment made to him by 

the ſaid Executrix. Defendant pleads, That 

before the ſaid Wine and Rent became due; 

he aſſigned his Intereſt to Fames Mott, but 

did not plead Notice given to the Plaintiff, 

or that ſhe had accepted the Rent. Judg- 

ment on Demurrer in B. C. was given pro 

Quer, and Writ of Error brought. Now in 

Keighly and Bulkly's Caſe; 1 Sid. 338. Debt 

was brought for Rent by Aſſignee of a Re- 

verſion againſt the Aſſignee of a Term, who 
pleaded, that he had aſſigned over his Inte- 

Teſt, but not that he had given Norice of the 
Aſſignment; he was adjudged ſtill Tenant, 

becauſe he had not given ſuch Notice; but 

by Twiſden he need not give Notice. Error was 

brought in that Caſe, and C. J. Hales and 
Bridgman were of Opinion, that Notice was 

not neceſſary; but in the principal Caſe, 
Judgment was given for the Defendant in 

the original Action, and the Judgment in 

the Common-Pleas reverſed. It was held, that 

the Aſſignee was chargeable by Reaſon of 

the Land, and when he had parted with his 
Intereſt, there could be noReaſon given why 

he ſhould be any longer liable, eſpecially 

ſince the Executor of the Leſſee is ſtill 

bound to perform. the Covenants in the 

Leaſe ſo long as ſhe hath Aſſets; and that 

was the true Reaſon of Heliar and Casbard's 

Caſe, 1 Sid. 266. Vid. 2 Vemr. 228, 3 Lev. 

295. 4 Mod. 71. Pitcher and Tovey, 1 Sid. 338. d 4 
 Kightly and Bulkly, 1 Lev. 217. 49924. 60 
In Action of Covenant, declaring of & a 
Leaſe by Deed for Twenty one Years, upon 

a Special Covenant to pay the Refit. The 

; | L Defendant 
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The Law of Covenants. 
Defendant pleads a former Leaſe made by 
Bargain and Sale to one Allen, by the Leſſor 
for 1000 Years, but no Entry is alledged of 
the firſt Leſſee ; to which the Plaintiff de- 
murred on 4 Rep. 53. Dier 256. becauſe no 

"expreſs Eviction is made of the Eftate, but 

only of the Poſſeſſion, and eſpecially becauſe 

A good Leaſe no Entry is alledged. Twi/den agreed this a 

by Way of good Leaſe by Way of Eſftoppe/, and if the 

Eſtoppel. Rent be in being, the Covenant remains; è con- 

Boi verſo, if not; which the Court agreed: But 

Eviction by 2 1 . 

Attainder the it being ſaid that Allen was attainted by Rea- 
King is in ſon whereof, and of the Statute 13 Car. 2. it 
Poſſeſſion. came to the Crown. This is a ſufficient E- 

viction, without any Entry or Office alledged, 
and the King is in actual Poſſeſſion as much 

But nota as if the Party had actually entered, altho a 

common Per- common Perſon ſhould not be in actual Poſ- 

ſon before ſeſſion without Entry by himſelf or the firſt 

Eatry. Leſſee; and Judgment pro Defendant: For 

this cannot be good as a Leaſe in Reverſion, 
being not ſo pleaded, but as a Grant of a 
preſent Eſtate; and being a Leaſe extracted 

Attornment. out of the Inheritance, there needs no At- 

tornment be alledged, being by Bargain and 

Sale. But all agreed; that upon Aſſignment of 

Leaſe there muſt be Attornment, and in both, 

ſpecial Notice muſt be given by the Aſſignee 

as to Penalties, tho' not as to the Rent. The 

Plaintiff hath declared of:a Leaſe in Poſſeſ- 


Aſſignment. 


ſion, as at Common Law, is avoided by E- 


viction, 2 Keb. 444. Banckes and Smith, vid. 

1 S.: 349. 1 1 
Aſſignment In Action of Covenant expreſs to pay Rent, 
and Accep- againſt the Leſſee he pleads Aſſignment and 
tance pleaded. Acceptance; to which the Plaintiff demur- 
red, becauſe he hath Election, notwichſtan- 
ding his Acceptance of Rent of the 1 

© art Y whi 
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The Law of Covenants. 

which the Court agreed on, 1 Cr. 503. Midle- 
more and Goodale's Cale, albeit this doth con- 
tinue as a Rent. Judgment pro Quer, 2 Reb. 
640. Chapman and Cantrell. 


Maſcall let a Houſe for Vears to A. by In- Covenant by 
ture, by which A. covenanted with M. to re- Aſſignee of 
pair the Houſe, and that M. ſhould enter to —— | 
ſee in what Plight the Reparations ſtood, anid of Rum Ve. 
if Default was found, and thereof Warning fore his Inte. 
be given to A. his Executors, &c. then with- reſt granted. 


in Four Months after ſuch Warning the De- 
fault ſhould be amended. The Houſe in the 
Default of the Leſſee became ruinous, . 
granted the Reverſion over in Fee to C. who 
upon View of the Houſe gave Warning to A. 
of the Default, which is not repaired; upon 
which C. as Aſſignee of M. brought Covenant. 
It was moved, the Action did not lie, becauſe 
the Houſe became ruinous before his Intereſt 
in the Reverſion. Sed per Cur, the Action is not 
conceived upon the ruinous Eſtate of the 
Houſe, but for not repairing it within the 
Time appointed by the Covenant after the 
Warning, 1 Leon. p. 62. Maſcall's Caſe, 
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Wo + Covenant for Payment of Rent, where to be tried. 


Ungnee of A Sfignee of the Reverſion ſhall have Co- 
the Reverſion ¶ X venant againſt the Leſſee where the 
ſhall have Co- T eaſe was made, for Covenant goes only in 
—_—_ the Privity of Contract; and altho now by the 
Leſſee where Statute the Covenant paſſeth to the Aſſignee, 
the Leaſe was yet the Nature of it is not altered by the Sta- 
made. tute ; but it is aſſignable only as a Contract, 
and therefore ought to be brought where the 
Contract was made, ' otherwiſe in Debt for 
Rent, Vid. 1 Lev. 259. Thurby and Plant, 

1 Sand. 237. I Sid. 401. ++ avs | 
Covenant was brought for Non- payment 
of Rent, upon a Demiſe of Allum- Mines. 
Defendant pleads, the Plaintiff incloſed the 
Mines, ſo that the Defendant could not have 
Ingreſs to the Work, and this tried at London, 
where the Covenant was alledged to be made, 
moved that this was a Miſtrial; but this is 
Stat. 16 & aided by the mew Stat. 16 & 17 Car. 2. 
15 Car. 2, c. 8. An Act to prevent Arreſts of Tudgment. 
. B. Sir Tho Jones 82, Aynſworth and Chamberlain. 
Yet in the Caſe o Crofts and Winter, Hill. 
20 & 21 Car, 2. B. Regi held the contrary, 
ſee the Caſe of Gerrard and Holland, 2 Cro. 43. 
But by the latter Opinion this is aided by the 

{aid Statute. 
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Damages. 


A Man made a Leaſe for Years ; Leſſee 


covenants to make Reparation, Leſſor grants 


the Reverſion to another, and Leſſee for 
Years made his Wife Executrix and died. 
Per Cur, the Grantee of the Reverſion ſhall 
not recover Damages but from the Time of 
the Grant, and not for any Time before, 
and yet the Executrix (the Wife) ſhall be 
charged for not Reparation, as well in the 
Time of her Husband, as in her own Time ; 
and if ſhe do make Reparation depending the 
Suit, yet thereby the Suit ſhall not abate, 
but it ſhall be a good Caule to qualify the 
Damages, 3 Leon. 51. by Manwoed. In this 
Caſe, by the Recovery of the Damages the 
| Leſſee ſhall be excuſed ever after for making 
Reparations, for the Covenant is extinct. 

A Copyholder in Fee made a Leaſe of a 
Meſſuage for Twenty one Years, warranted 
by the Cuſtom, &c. Leſſee covenanted to 
repair during the Term. Leſſor grants the 


Reverſion to his Son, who ſurrendered to 


the Plaintiff, who brought Action of Cove- 
nant againſt the Leſſee for not repairing. 
Qu. was, Whether it will lie, becauſe it's a 
Copyhold ? And ſo not within the Statute 
32 H. 8. c. 34. Per Cur, a Copyholder hath 
an Inheritance, and his Eſtate is eſtabliſh'd 
by Cuſtom, and it's Reaſon to conſtrue him 
within the Equity of this Statute, 4 Mod. 80. 
3 Lev. 326. Glower and Cope. 

If pne covenant to keep and leave an 
Houſe in the ſame on as good Plight as it 
was at the Time of the making the Leaſe ; 
in this Caſe the ordinary and natural Decay 
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of it is no Breach of the Covenant, but the 
Covenantor is hereby bound to do his beſt 


to keep it in the ſame Plight, and therefore 


to keep it covered, &c. Fitzh. Covenant 4. 
If one covenant to leave a Wood in the 
ſame Plight he finds it, and he cuts down 
Trees, > Covenant is broken preſently, 
for now it is become impoflible by his own 
Act to be performed. Aliter, in caſe ſome 
of the Trees be blown down, for now it is 
become impoſſible to be done by the Act of 
God, and the Covenantor is not bound to ſup. 
- 42 "6 | 
- In a Covenant to ſuſtain Houſes, Sea- 
banks, or covenant to leave them in as good 
Caſe as one doth find them, and the Houſes 
be burnt or thrown down by Tempeſt, or 
the Banks overthrown by a ſudden Flood, 
in this Caſe the Covenant is not broken by 
theſe Accidents only ; but if the Covenan- 
tor do not repair and make up theſe Things 
in convenient Time, the Covenant will be 
broken, Fitz. Covenant 29. 5 Rep. 15. I Rep. 
98. Perk. Sect. 738. Plo. 229. 
If Houſes are let to me for Years, andI 
covenant to leave them in as good Plight as 
I find them, and I throw down the Houſes; 
this is no Breach of the Covenant, for I 
may re-edifie them, and ſo no Action will lie 
upon this Covenant till the End of the 
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Covenant for Reparations. 


Magd. Coll. Oxon ſeized of an Houſe and a 
Mill, demiſed it to Lewin for 31 Years; Lewin 
let the Mill to J. S. for 5 Years, and after- 
wards demiſed the Houſe and Mill to Forth, 
by Indenture for 31 Years; Forth covenanted 
to repair the Premiſſes, durante Termino præ- 
dicto, of 21 Years, F. S. refuſed to Attorn ; 
and whether Forth were bound to repair the 
Mill was the Queſtion, becauſe it was al- 
ledged, That the Covenant was to repair 
during the Term, and nothing in the Mill 
paſſed during the 5 Years, for want of At- 
tornment. Per Cur, he is bound to repair, Leaſe com- 
though the Leaſe did not commence in Point poinc A 1 
of Intereſt, yet it did in Point of Computa- ;.cea or in 
tion; and this Covenant was to repair du- Point ofCom- 
ring the Term of 31 Years. 1 Vent. 185. puration. 
Lewin and Forth. 2 Keb. 879. . 
Defendant covenants, That ab & poſt emen- De fendant 
dationem & reparationem dicti Meſſuagii, by the covenants af 
Plaintiff, he at his proper Coſts and wary ter — 
as Need ſhall require, ſhould well and ſuffi- — — 
ciently repair and ſuſtain the ſaid Houſes: 3. 5 
The Defendant is not to repair it till the Plain- i not bound 
tiff hath firſt repaired it; and though it to repair ir 
were in good Reparations at the beginning, till the Plains 
if it afterwards happen to decay, the Plain- — 27 
tiff is firſt to repair it, before the Defendant Palfed t. 
is bound thereunto, for this is not within the 
Reach of the Covenant, if the Leſſor do not 
firſt repair them. Cro. Fac. 645. Slater werſms 
Stone, 2 Rol. Rep. 248. Meſme Cale. Vide in- 
fra, Bray and Nightingale's Caſe contra, for 
there is a Covenant by the Leſſor to Repairs, 
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Leſſor covenants to repair during the 
Term, if Leſſor will not do it: Leſſee 
may do it, and pay himſelf by Way of Re- 
tainer. 1 Leon. 237. Beale and Tayler. 

Covenant is to erect Three Meſſuages, and 
dimiſſa præd reparare, and the Covenantor 
erects 5 Meſſuages, he is bound to keep all 
in yepair. 3 Levin. 264, 265. 2 Vent, 126, 
Douſe contra Earle, | 3 
In the King's Letters-Patents there is a 
Clauſe for the Patentee's repairing; though 
this is by Patent, wherein the Leſſee takes 
only, yet that Clauſe ſhall be taken and in- 
terpreted as a Covenant on the Leſlee's Part 
to bind him, and his Aſſigns; for when he 
takes by the Patent, he conſents to all 


Things therein; and the Words. in that 


Clauſe, [for the leaving and keeping the 
Houſes and Fences in Repairs, ] are as ſpoken 


by him, and it is a Covenant which runs 


with the Land; and though the Bargainee be 


not named Aflignee in the Declaration, it's 


good enough. Cro. Fac. 240. Lord Ewer and 
Strickland, - | | | 
Oneletsa Leaſe of Houſes,Courts,Orchards 


and Gardens, appertaining to them; De- 


fendant covenants to repair the Houſes, Edi- 


fices and Buildings, with neceſſary Repara- 
tions, and that he would maintain and keep 


dimiſſa Præmiſſa, with Pailing and Fencing, 


and at the End of the Term would leave 
Domos & alia Præmiſſa, ſufficiently maintain d, 
repaired, pailed and fenced; and ſhews, 
that at the Time of the Leaſe the Houſes 
were well repaired, and that afterwards, di- 
verſa Domus loca parcella, & res eorundem Tene- 
wentorym lecaſuall dirupta & fracta fuer & in 


decaſ 4 tevener 2 di verſ.- & aliæ percellæ 2 res ed- 
== |: þ rundem 


z ere 


Ron 


TOY OG 


The Law of Covenants, 


rundem Tenementorum & Præmi forrum eiſdem Præ- 


miſſis affxa ab inde avulſa & aſ} portat fuer prout 
ſequitur ; and inſtanceth in the Pavement of 
the Court, carrying away the Locks and 
Keys of a Cupboard, the breaking of the 
Glaſs in the Windows, -carrying away of a 
Shelf, which was not ſhewed to be fixed; 
it was objected, That the Breach for not re- 
pairing the Pavement is out of the Covenant, 
tor it is neither Building, Pailing, nor Fen- 
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eing. Sed per Cur, It is within the Intention Pavement, 


of the Covenant, and it is quaſi, the Build- 2 the Buil- 


ficiently repaired] and the Shelf need not be 
ſhewed that it is fix d. Cro. Fac. 329. 2 Bul- 
rode 112. Pyot and Lady St. Jobn. 

There is a Caſe in 3 Leon. 51. A Man 
made a Leaſe for Years, and the Leſſee co- 
venanted to make Reparations. Leſſor grant- 
ed the Reverſion to another, Leſſee for 
Years made his Wife his Executrix, and died. 


ing, and within the Words, [leave them ſuf- ng 


Per Cur', the Grantee of the Reverſion ſhall Grantee of 


not recover Damages, but from the Time of the Reverſion 


the Grant, and not for any Time before; not to reco- 


J 


but yet the Wife, the Executrix, ſhould be 


ver Damages, 
bur from the 


charged for the not Reparation, as well in Time of bis 
the Time of her Husband, as in her own Grant. 


Time ; and if ſhe do make the Reparation 
depending the Suit, yet thereby the Suit 
ſhall not abate, but it ſhall be a good Cauſe 
to qualify the Damages, according to that 
which may be ſuppoſed that the Party is 
damnified for the not Repairing, from the 
Time of the Purchaſe, to the Time of the 
bringing the Action; and by Mamvoed, 
by the Recovery of the Damages, the Leſſee 
ſhall be excuſed ever after for making of Re- 
parations ; ſo as it he ſuffer the Houſes for 
| want 
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want of Reparations to decay, that no 
Action ſhall be brought for the ſame there- 
upon afterwards, but the Covenant 1s ex- 
tinct. 6 
It is agreed the Leſſee ſhall keep the Houſe 
in good Repairs, the Leſſor putting them in 
Repair, Covenant lies againſt the Leſ- 
or upon theſe Words. 1 Sid. 423. Pretty- 
man and Thon, cited 1 Rol. Abr. 518, 


CHAP. XVIIL 


Covenant for Reparation. Declaration. 


E Defendant, by Indenture upon 2 

| Leaſe made unto him of an Houſe, co- 
venanted, That he would from Time to 
Time, during the Term, aſter 3 Months 
Warning, ſufficiently repair, and at the End 
of the Term leave it ſufficiently repaired to 
the Leſſor, &c. and for not leaving it ſuffi- 
cCiently repaired at the End of the Term, 
Action was brought; and ſhews, in what 
Part, &c. Defendant demurred, becauſe he 
doth after not alledge, That he for 3 Months 
before gave Notice unto him of the Defeds. 
But per Cur, the Declaration is good, not- 
withſtanding that Exception; for the Claule, 
[To leave it well repaired at the End of the 
Term, ] is diſtin& by it ſelf, and doth not de- 
pend upon the former Clauſes ; for he ought 
to leave it ſufficiently repaired without No- 
tice, at his Peril; and the Notice within; 
Months refers only to the Reparations with- 
in the Term, whereto he is not tied _— 
Inv —— ee 
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Three Months Notice before. Cro. Fac. 644. 
Harfleet and Butcher. 

n Covenant for not repairing an Houſe, Shews not 
being in Decaſu, and not ſaid wherein; to wherein the 
which the Plaintiff demurred, and ſhewed Houſe was in 
for Cauſe, that it was not particularly ſet Decay. 
forth wherein it was in Decay ; which per 
Cur, is ill as well as in Waſte. 3 Keb. 478. 

Counteſs of Portland werſus Andrews. 

The Plaintiff let Houſes for Years to the Plaintiff co- 
Defendant, and covenanted to repair the Yeats to re. 
Houſes by ſuch a Day; the Defendant by the P97 = DAY, 
ſame Indenture covenanted with the Plain- venants to re. 
tiff, That from the Time that the Plaintiff pair aſter the 
was to repair the Houſes, unto the End of Day are mu- 
the Term, he would repair and leave them ual Cove. 
ſo repaired; and for not performing this Co- 
venant on the Defendant's Part, the Plaintiff 
brought his Action. Defendant demurred to 
the Declaration, becauſe the Plaintiff had 
not ſhewed for his Part that he had repaired 
the Houſes according to the Covenant, and 
ſothe Declaration ſuppoſed he was not bound 
to repair, becauſe he was bound to repair 
from the Time that the Plaintiff had re- 
paired them, and not before, and fo no Cauſe 
of Action, by Rolls in Brag and Nightinghall's 
Caſe. Stiles 149. Thele are Reciprocal Co- 
venants, if one doth not perform the Cove- 
nants on his Part, it doth not excuſe the o- 
ther. Vide this Caſe in 1 Rol. Abr. 416. 

The Covenant of A. to repair it before 
Midſummer, is not a Condition Precedent, - 
but only the Time divided and mutual be- 
tween A. and B. (viz.) That A. ſhall repair 
it before Midſummer, and B. aſter during the 
Term, for which each of them may have his 
Remedy by Action againſt the other. 4 | 


x56 The Law of Covenants. 
| The Aſſignee of a Reverſion may main- 
tain Covenant for Repairs, though not na- 
med in the Covenant in the Leaſe. 1 Lev, 
109. and likewiſe may maintain Covenant in 
the County where it's ſuppoſed to be made ; 
aliter in Debt, ibid. 

che ws not Covenant, That the Defendant ſhall put 
that the Racks in good Repair, the Houſes, Out-Houſes 
were fixed to and Stables; the Breach was, That the De- 
the Stable. fendant permitted the Racks in the Stable to 
be in Decay. It was moved in Arreſt of 
Judgment, that the Plaintiff did not ſet forth 
that the Racks were fix'd in the Stable, and 
ſo Part of the Freehold. By Pollexfen, it 
ought to have been ſhewed, that the Racks 
were ſet up and fixed, alii Fuſticiarii contra, 
It ſhall be intended they ſhall be fixed for the 

Uſe of the Stable. 2 Ventr. 214. 
Neceſſary Covenant, That the Leſſee ſhould repair 
Timber to be the Houſe, provided, and it was agreed, 
allowed by that the Leſſee ſhould have neceſſary Timber 
Leſſor. to be allowed and delivered by the Leſſor; 
| the Leſſor allowed ſo many Loads of Tim- 
ber, and a general Requeſt was laid : The 
Plaintiff ſhould have alledged a Special Re- 
queſt to the Defendant, it was laid in the 
Declaration that a Stranger brought the 
Timber, which was all, for that amounted 
to an Entry on the Leſſee's Poſſeſſion, 

I Broumnl. 23. Holden and Taylor. 
Covenant to Error of a Judgment in Northampton, in a 
find Meat, Writ of Covenant; the Error aſſigned was, 
| 1 _ That the Declaration there was ill, becaufe 
Ter Nece,. he declares of a Covenant, whereby the De- 
ries, and fendant covenanted to find the Plaintiff with 
ſhews not Meat, Drink, Apparel and other Neceſſaries, 
what thoſe and doth not ſhew in particular what other 
2 es Things were Neceſſaries, and the Breach 
eie. was 
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was aſſigned as general as the Covenant, 
- | (viz.) That he did not find him with Meat, 
„Drink, Apparel and other Neceſſaries, and 
doth not ſhew in particular what other Things 
were neceſſary or not: And per Cur, the De- 
claration was ill. Cro. Fac. 486. Mills and 
Aſtell. ES 

Meſlee covenants, That he would not cut Covenant not 
down more Timber growing than ſufficient to cut down 
for needful Reparations of the Building: — 
The Plaintiff aſſigns a Breach, That he had — 


for R 
cut down Timber to the Value of 10 JI. and — 


2 td 


— 
rT 
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converted it to his own Uſe. Verdict pro Quer. 
Per Cur, it's Erroneous, it is not the ſame 
Covenant, and ſo no Breach if he had con- 
verted it to his own Ule, except it be averred 
that he had cut down more than was neceſ- 
ſar for Reparations. Stiles p. 5. Wingfield 
and Sherwood. 


Defendant covenanted, That he, his Exe- Pleading in 
cutors and Aſſigns, would repair a Mill, the Disſun- 


and alledgeth, That the Mill was defective 
in Reparations; and the Defendant, his Exe- 
cutors and Aſſigns, did not repair it. The 


Declaration was demurred to, becaule he did 


not alledge that he, nor his Executors or 
Aſſigns, did not repair it. Per Cur, it ought 


d to be alledged in the , Disjun#ive, not in 
„the Conjunctive. Cro. Elix. 348. Colt and 
How. bv | | | | 1 
. Covenants for Reparation, Building, 'Pleadings. 
In Covenant to repair, and ſo to leave the 
h Premiſſes repaired; in the Declaration the 


8 


Plaintiff ſhews the Breach in Sixty Rood, Cc. 


Defendant pleads, That one Barn was pulled 


gown by the Plaintiff's Conſent ; and as as 
F 


Ve. 
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The Breach afligned in hoc; Whereas the 
Defendant being Leſſee for Years, covenan- 
ted at the End of the Term to leave and 
yield up the Tenements well repaired to the 
Bar by Diſſei. Plaintiff, and that he had not left, &. De- 
ſin. fendant pleaded, That one Blunt was ſeiſed 
in Fee until by the Plaintiff diſſeiſed, who 
let to the Defendant; and afterwards Blum 
re- entered, who infeoffed F. S. who is yet 
ſeiſed, &c. adjudged upon Demurrer a good 

Bar, Cr. Eliz. 656. Andrews and Needham. 
It ſufficeeh Leſſee covenants to repair the Houſe well 
to aſſign the from Time to Time, during the Term, and 
—— be at the End of the Term to leave the ſame 
— * well repaired to the Leſſor; and aſſigns fot 
Breach, that he did not leave it well repai- 
red at the End of the Term ; the Breach is 
good, tho' hedoth not ſhew in what Point it is 
not repaired : But if the Defendant had plea- 
ded, that at the End of the Term he had de- 
livered it up well repaired; then, if the Plain- 
tiff will aſſign any Breach, he ought to ſhew 
in what Particular it was not repaired, ſo 
as the Defendant might give particular An- 
ſwer to it, Cr. Fac. 170. Hancock and 

Feild. | 5 I 
Covenant to The Plaintiff declares (inter alia,) of 1 
repair all the Covenant to repair all the Pales of a Garden 
Pales (ex: demiſed, (exceping the Pales on the Eaſt- 
algned), Side) and aſſigned a Breach in not repairing 
but ſhews the Pales contra formam Conventions; but 
not the De- ſhews not that the Defect was in the Pale}: | 
fe& was in not excepted. Defendant pleads; He had re 
eh — not paired the Pales according to the Covenant 
ercepted. and Iflue upon it, and Verdict pro Quer. It 
was moved in Arreſt of Judgment, that the 
Breach was not ſufficiently alledged, for ths 
Defe& might be in the Pales excepted, — 
I 
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an alocat, for it ſhall be intended after a 


Plaintiff, that the Defect as in the Pales to 
be e by the Covenant, Et eo potius, be- 
_ cauſe the Iſſue was as to Repairs according to 

the Covenant; but it was agreed, it the Deft' 

had demurred, ir lms ought to have been 


given for him, Sir Thamas Jones, B. R. 125. 


The Plainciff aſſigned a, Breach in Non. Diſcharge of 


Verdict, who had given Damages to the 
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reparations; Defendants pleads, the Plaintiff all Repara- 


had acquitte&and diſcharged him of all Re- tions pleaded. 


parations. Plaintiff demurred. Per Cur, this 
is re and Diſcharge of the Re- 
parations for the Time paſt, as well as the 
ime to come, and amounts to as much as if 
he had releaſed tat Covenant; but the Co- 
venant being broken, that Diſcharge ſhall 
not take away the Action on the Obliga- 
tion, which was once ed Leon. 69. 
Covenant upon a, Leaſe for Years, n 
\ by the. Plaintiff to the Defendant, of a 
Park, Cc. for Five Years, if ſhe ſhould ſo long 
_ live; in which the Leſſee covenants for her, 


miſſes in good Reparation, and fo to leave 
them at. che End of the Term; and alſo to 
deliver to the Plaintiff (upon Notice given) 
Four Bucks and Four Does im Seaſon, during 
the Life of the Plaintiff, in every of the ſaid 
Tears. And after the Expiration of the 


brought Covenant, and aſſigned the Breach, 


becauſe that in the End of the Term he had 

committed Waſte, and becauſe that after the 

End of the Term the Defendant refuſed to 

deliver the Deer. Now the Delivery of the 

Deer are during the Life of the Plaintiff, yet 

they are alſo every of oo aforeſaid Wiz 
Zh: 1 


Lars, made 


0 her Executors and Aſſigus, to keep the Pre- 


aforeſaid Term of Five , Years', Plaintiff Conſlrudtion. 


- 
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and therefore it was reſolved, that ſhe ſhall 
not have them during her Life, though it be 
| "in fine Termini, and not ad finem Terminum, 
I fine Nr. yet it ſhall 'be intended a Breach of Cove- 
mmi, & nant ; Action well lies, Pop. 146. Talbot ver- 
Bum Ter- ſus Sir Walter Lager. 5 | 
1 In covenant to repair, Defendant pleads, 
That the Houſe was burnt by Caſualty ; it's 
no Plea, Stiles 162. Compton and Allen. Leſſee 
covenants to repair a Park, and in the End 
of the Term to leave it ſufficiently repaired. 
* Breach quod non reparavit, but in the End of 
the Term fecit vaſtum, (vix.) in permitte ndl 
the Pale to Decay, it's good, tho the End of 
the Term is an Inſtant of Time in which 
a Thing cannot be ſaid properly to be done, 
yet it may be permitted, 2 Rol. Rep. 38. 
Covenant, for that he let to R. M. quoddam 
molendinum aquaticum in Paroch de S. & omnia do- 
mus edificia aquas, aquarum curſas Ripas Angi 
Dams Idicto molendino adiacen ſpettan & pertinen 
for Twenty one Years, and he covenanted to 
repair the Houſes of the ſaid Mill, the Flood- 
gates, &c. The Breach was aſſigned for not 
Not repairing vg of the Mill and Mill-banks, and 
2 Mill. for not leaving the Mill-ſtones ; and Excep- 
tion was taken, becauſe he ſhews not in what 
Vill the Miltbanks were, ſed non Allocatur, for 
they ſhall be intended to be in the ſame Vill 
where the Mill is. 2. Becauſe ic was not ſhewn 
whether it were a Corn-Mill or a Fulling- 
yl Mill, ſed not allocat, for all is one, the Breach 
x being aſſigned for not repairing. It was alſo 
moved, that there were Three Breaches al- 
ſigned,and the Defendant having demurred up- 
on the whole Declaration, the Plaintiff ought 
to have Judgment for them, wherein the 
Breach was well aſſigned, and of that Opi- 
nio 
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nion was all the Court, for they are as ſeveral 
Actions, Crok. Fac. 5 57. Breſſ:y's Caſe. | " 
Covenant for not building of an Houſe ; Covenane tg 
Defendant covenanted, that he would erc& build. unleſs 
Three Houſes upon ſuch Land demiſed to r*lt-ained by 
him, unleſs he were reſtrained by the King's 2 
Proclamation. Defendant pleaded, ſuch a 
Day and Year the King made a Proclama- Pleading Pro- 
tion to reſtrain Building. Plaintiff demurs, clatnation, 
becauſe a Proclamation was pleaded, and no 
Place expreſſed where the Proclamation was 
made, and ſo no Venue, if Ifſue ſhould be 
joined ; alſo, becauſe it is not pleaded to 
have been ſub magno Sigillo Angliæ, for a Pro- 
clamation binds not, unleſs it be under the 
great Seal; and if it be denied, there can be 
no Iflue thereupon, (but only null tiell Re- 
cord) which cannot be, unleſs he pleads it to be 
ſub magno Sigillo, Cr. Car. 1 80. Keily and Manning. 
Covenant and declares upon a Leaſe made 
by the Queen to George Baker, and brought 
the Reverſion to himſelf by divers mean Con- 
veyances, and brought the Term to the De- 
fendant by a que Eſtate he had by divers gue fare. 
mean Conveyances in general, concurrentibus 
ii que in jure requiruntur, and aſſigns divers 
Breaches in not repairing the Premiſſes. De- 
fendant pleads, non infregit Conventiones. Plain- Wen infregit 
tiff demurs, and Judgment for him. The Conventiones 
| leading an Eſtate in a Term in either Per- — or 
| on, under whom he does not claim, but is a in 3 * 
| Stranger, is good, for he is not privy to the ande. = 
| Eſtate and Conveyances to a Stranger; but 
to plead an Eftate in himſelf ina Term, orin 
1 oy os under whom he claims, is not good. 
he Plea is too general. 1. Several Brea- 
ches being alledged. 2. Two Negatives can- 
| not make a good Iſſue, and the Breaches in 
M 2 nos 


[ 
| 


Ehße Lam ok Covenants, - 


ven reparande, ideo non infregit; cannot be good, 


3 Lev. 19. Pitt and Ruſſell. 


Declaration in Covenant broken by Aſ⸗ 


Covenant᷑ to 


x4 fair, 


 ſufficien' reparationibus & ea 


ſignee againſt an Executor, for not re- 
pairing an Houſe and Utenſils contai- 
ned in a Schedule; Aſſignee makes a 
Leaſe to the Teſtator, Schedule recited ; 
Aſſignor dies ſeiſed; the Tenements de- 
ſcend to his Daughter, who married the 
Plaintiff. 


Et dict R. J. pro ſei pſo, Executoribus,” Admi- 


niſtrator & Aſi gnat ſus, & eorum quolibet, per 
| Indenturam prædictam convenit & conceſſit 44 & 
cum dicto T. H. Hæred, 5 Adminiſtra- 


tor, & Aſſignat' ſuis, quod ipſe dict R. J. Execu- 


tor, Adminiſtrator, & Aſfipnat' ſui, aliquis aut 


unus eorum as tempore in tempus, durante continua- 
tione dictæ Dimiſſiunis ad ejus & eorum ſive ali- 
cujus eorum propria Cuſtagia & Onera bene & 
ſufficien” repararent, manutenerent & cuſtodirent, 
dictum Domum, & diftam Wharfam, & onmia 
Fernacem Ciſternas & Vaſa, [ Anglice, vocat Coo- 
lers, ] tunc exiſten in & ſuper Fas Præmiſſa, & 


omnia alia, Ciſternas & Vaſa, |[ Anglice, vocat 


_ Coolers,] que poſtea erect efſent infradict Præ- 
_ miſſa fon aliquam partem inde & res per Indentur 


pred dimilſ” & mentionat in Schedula indentat 


 dicte Indenture annex” & omnia palos fenſuras & 


inclauſur dict dimiſſ* . pertin in bon & 
e 


m premis fic bene 


& [ufficien” repararat manutent & cuſtodit in fine 
dicti Termini per dif ſudenturam conce(]” foru- 
factur five al Determinatione die Dimiſſuon:s 
reliquerent & ſurſum redderent dicto T. H. Hered' 
ſive Aſſignat' ſius. Et pred W. D. in facto dicit 
quod præd R. J. virtute Dimif]* pred a 

A, 


dit, &c. 
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Et idem W. D. ulterias in facto dicit quod poſt Breach af. 

canfection Indentur præd & ante expirationem ſigned. 

præd Termini & durante continuatione dict Di- 

mi (viz.) primo Die Martii Anno Dom 1657. 

Magna pars Domus præd diſcooperta fuit pro def 

Tegulatimu, [ Anglice, Tiling, ] per quod Tig- 

ni | Anglice, the Rafters,] & trabes & mare- 

mium Domus præd putrid ruinoſa & in magno. 

decaſu devenerunt maremium & ſubſtrac- 

tiones, [ Anglice, Underpinnings, ]. Domus fred” 

frat# fuer & in magno decaſu pro defectu Repa- 

rations. & Emendationis & Aſſeres, | Anglice, 

Boards,] omnium camerarum Domus prad di- 

rupt & putrid fuer & in 3 u devenes: 

runt pro : Vitreations, (Angles, lazin 1 

& Emendationis & Wharfa prædikta ae * 

wif” præmiſ pro defoctu Aſſerum & Lignariorum 

lAnglice, Planks and Piles,] ruineſa, & in mag © 

0 decaſu fuit, & reparatione C emendatione 


magnipere indigebat. Et pali & ſepes, (viz.) > 
quadraginta perticat palorum & oP part i- = 


cat” - ſepium pred dimill”  premill” pectan & 
a 2 & proſirat 85 in 75 decaſu 
fuerò pro defectu Reparationis C Emendationis, &“ 
adtunc ſcil Die & Anno ult ſupradictis for- 
max præd ac præd Vaſa [ Anglice, Coolers, I in 
Schedula pred Indentur — Annen ment ions t 
adtunc & tempore confectione Indentur præd Do- 
mui pred annexat & parcell liberi Tenementi 
ejuſdem Domis exiſten fra? & in magno decaſu 
fuer pro defectu Reparationis & Emendationis, 
Et Ciſternæ & Canales, [ Anglice, Gutters, ] in 
eadem Schedula ſi liter mentionat adtunc & tem- 
pore confectionit Indenture pradicte Domui p 4d 
annexat” & parcell libri Tenementi eiuſdem Domſi 
,- exiften frad fuer & in magno decaſu pro de- 
jeu Reparatronis & Emendationis prædictoque 
. 


3 
* 


3 dart 


red. Et fic idem W. dicit quod nec præd 

J. in vita [i nec prefat 1. H. poſt ipſius 
R. J. mortem licet ſepius requiſit', &c. conven- 
tionem præd de eo quod præd R. pro ſeipſo, and 
ſo recite the Covenant ut ſupra, to Aſſipnat* 
ſuit præfat W. D. & A. Uxor ejus in Vita ejuſ- 
dem Anne ſiue tidem W. D. poſt ejuſdem Anne 
mortem ſeit trum alteri tenuerunt ſeu eorum alter; 


tenuit ſed inflegeret & illi eadem W. D. tenere 


4d R. J. vu vita ſua & præd T. H. poſt ipfins 
R. J. mortem omnino contradixerumt & præd 


* 


T. H. adhiuc contradicit ad damm ipſut W. D. 


& & nde, &c. JAS a 
Bar, guod diſ. Et 8 Dunc Diem ſeil Diem Mercuri prox 
cvoperturam poſt Octab. S 
meſuagii qud quem Diem pred T. H. habuit licentiam ad bill 
= % pred interloquend" & tunc ad reſpond', 8c. pr 
„ Dow Rege apud Weſtm' vener tam pred. W. D. 


4 , & er | 
traverſe ls per Attornat ſuum præd quam pred T. H. per 
Breach. F. B. 2 Et idem T. H. Def vim 


& injur q & dicit. © 
Quod actio non quia quoad fraction conuen- 


tionis præd in præd diſcoopertura domi præd pro 


defectu tegulationis inde in A 115 rn ſupe- 
ria in ea parte mentionat idem T. H. dicit quod 
Domus præd de tempore in tempus 


tempora durante Termino præd nec non ad finem 


ejuſdem Termini per præd Indentur ſuperixs con- 


ce bene & ſufficienter reparat manutent' & cu- 

 Podit' fuit ſecundum formam & effettum Con- 
Treverſe, Ventionis pred R. J. in ea parte — abſque 
1 Bac magna pars Domus prædict diſcooperta 


fuit pro defettu tepulationis inde modo & forma 

| prout præd W. D. ſuptiiie werſus eumdem T. H. 

Pleas, al autey inde narra vit & hoc parratus eſt werificare, &c. 
part de Breach, Et quoad pred frattionem Conventionis pred L 
. . 5 OY . ä . free 


—— 


in deta e termini præd eſſe per- 
160 Na 7 . 2 > 9 pond we | 


ancti Hillarii iſto eodem Termino uſq; 


& ad omnia 


æd muri: & ſubſtructionibus præd Domus pro de- 
2 Reparationts & — way inde in —— 
tion pred” ſuperins in ed parte mentionat idem 
T. H. dicit quod muri & ſubſtruction Domus 
præd de tempore in tempus & ad omnia tempora 
durante Termino pred nec non ad finem ejuſdem 
Termini per Indentur pred ſuperius conceſ/” bene 
& ſufficien reparat manutent & cuſtodit' fuer ſe- 
cundum formam & effettum Conventionis præfat 
R. J. in ea parte præd abſq; hoc quod præd muri 
& ſubſtruttionit Domi pred” vel aliqua eorundem 
fuer frat & in magno decaſu pro defectu Repara- 
tionis & Emendationis inde modo & forma prout 
pred' W. D. ſuperius verſus eundem T. H. inde 
narravit & hoc paratus eft veriſicare, &c. ( and 
ſo of Seven more Pleas to the Particulars,) 
unde petit pros A ; non debet quia quoad gglig' 
pred placitum pred T. H. modo & forma præd 
ſupering in ed parte placitat quoad pred diſcoopertur 
Domus pred” pro defectu tegulationis inde in nar- 
ratione pred ſuperius in ed parte mentionat'. Idem 
W. D. ut prius dicit quod magna pars Domus diſ- 
cooperta fuit pro defettu te 7 onis inde modo & 
forma pront ipſe idem W. D. ſuperius inde narra- a 
vit. Et hoc petit quod inquiratus per patriam & 
præd T. H inde ſiliter, &c. And ſo the 
Plaintiff replies ſeveral to all che Pleas, and 


: takes Iſſue upon the Traverſe. 


12 * 
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Covenant for Reparation ; where to be tried. _ 


Declares of a Leaſe made in Hampſhire, of 
a Meſſuage in Barkſbire, and aſſigus a Breach 
' Brezch Local. for not repairing an Houſe. Defendant 
pleads, Non infregit conventionem, and Iſſue 
was tried in Hampſhire, where it is ſuppoſed 
the Covenant is made. Verdict pro Quer. 
Moved in Arreſt, that it ought have been 
tried in Barkſhire, where the Houſe is, and the 
Repairs to be made, and fo per Cur', it ough 
tg be. The Breach is in not repairing, 200 
"New infreg't the flue is non infregit conventionem : This 
conventicnem. hall be intended only in anſwer to the 
' Breach, (viz.) That he had not broken the 
Covenant for want of Repairs, and ſo this is 
the only Matter triable, and only where'the 
Houſe lies, 1 Lev. 114. Gilbert and Martin, 
1 Keb. 575, 601. meſme Caſe, the Plaintiff 
has made his Breach Local in not repairing, 
and the Iſſue non infregit conventionem, refers 
ſpecially to that. This is a Special Iſſue, as 
well as if the Defendant had pleaded that the 
Houſe was in good Repair, Ray. 85. meſme 


: - 


„„ 
Aſſignment and paying the Rent by the Aſ- 
ſignee to the Plaintiff ; the Reverſioner is no 
Plea, for the Aſſignee and his Executors are 
chargeable with the Breach of this Covenant, 
ſo that neither by the Aſſignment over of his 
Eſtate, nor by any Act he can do, can he diſ- 
charge himſelf or his Executor having Al- 

ſets, ſo long as the Leſſor continues the Re- 

| verſion in him; and tho' he aſſigns it over, 

his Aſſignee ſhall have it, for the Executors . 

| are not chargeable by Privity of Contract, 
but by the Covenant it ſelf; and by the ex- 


2» 443 
» 


— — 
— * 
* 
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preſs Words of che Star. 32 H. 8. it being a 
Covenant in Gr Which runs with the Land. 
Aliter, of a Coyegant in Law, or of a Rent 
which js created by Reaſon of the Contract, 
and it is by Reaſon, of the Profits of the. 
Land, wherein none is longer chargeable” 
wich them, than the Privity of the Eſtate 
continues with them, Cr. Jad. 521. Brett and 
Cumberland, Cro. Car. 58. and therefore in Co- 
venant to repair within a Month after War- 
ning. Defendant pleads, long Time before 
that Warning he aſſigned over to F. S. who 
had always after paid his Rent; and the 
Plaintiff accepted it, and avers Performanct 
of all the Covenants till the Aſſignment. It's 
an ill Plea, for he may charge the Leſſee or 
Aſſignee at his Election, Cr. Fac. 309. Ber- 
nar 8 9 3 1 


. 

« Leaſe to Baron and Feme, and they cove- 

nanted to'do no Waſte, or to repair Houſes. 

Baron dies, Feme ſurviveth and holds in; if 

the Wife commit Waſte, or not repair the 

Houſes, no Action lies againſt the Wife, for 

to ſuch a Leaſe the Wife is tied to pay the 

Rent, or to perform a Condition made by 

the Part of the Leſſor, but not to obſerve or 

perform Covenants of the Leffee, 1 Browsl.z r. 

Covenant to repair an Houſe ; if Leſſee 

comes after the Term wichout Licence to re- 

pair it, he is a Treſpaſſor, 2 Rol. Rep. 250. 

Leſſee for Years covenatits at the End of 

the Term to leave and yeild up the Tene- 

ments well repaired to the Plaintiff ; and the 

* Breach was, that he had not left it ſo. De- 

endant pleads, that one Blunt was ſeiſed in 
Fee until by the Plaintiff diſſeiſed, who let 

tio the Defendant ; and after Blunt re- enter d 

who enfeoff d J. S. who is yet ſeiſed, and 
1 ) 0,0 -| OE OS +0 on 
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on Demurrer held a good Bar, Cr. E, Ege. 
Andrews and Needbam. This Caſe beforfe. 
The 1 was, 2 . did 
not repair. He pleads geserally repa- 
ravit, this was held a good Iſſue after a 19 
di, 2 Med. 176. Harman's Caſe. | 


— —— — — — 
Covenant that he had good Power and lawful Ay- 


(PUNE is, That Bradſhaw, by his Inden- 
ture dated, . demiſed to Fohn Sal- 
mond divers Lands and Tenements in S. for tlie 
— of Six Years, if R. R. Son of N. R. 
fould ſo long live, and covenants by the 
ſame Indenture with Salmond, that the ſaid 
Bradſhaw then had full Power and lawful Au- 
thority to demiſe the Premiſſes according to 
the Form and Effect of the ſame Indenture. 
Salmond for Breach of the ſaid Covenant in 
Fact, faith, that Bradſhaw at the Time of the 
making the ſaid Indenture had not full Pow- 
er and lawful Authority to demiſe the Pre- 
miſſes according to the Form and Effect of 
the ſaid Indenture, Er fic præd Robertus con- 
ventionem ſuam pred cum eodem Foban in 
bac parte non tenuit ſed illam penitus infregit. 
Bradſhaw pleads Concord, & c. Salmond denies 
the Concord, and it was found for him. 
Bradſhaw brought a Writ of Error in the Ex- 
ebequer-Chamber, and aſſigns Two Errors for 
the Inſufficiency of the Court. 1. That the 
Plaintiff had not averred that the ſaid R. R. 
was living at the Time of the Commence- 

_ a ee 
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ment of the Leaſe, nor at the Time of the 
Action brought, Sed non allocatur, for the 
Covenant refers to the Time of the Leaſe 
made, and then, be R. R. alive or dead the 
Action lies ; for if he .be dead before the 
Leaſe, then the Leaſe is abſolute; and if he 
dies after the Leaſe, and before the Action 
brought, yet the Action lies, and Conſide- 
ration thereof ſhall be had in Damages. 
2. That Salmond in his Count had not ſhewed 
what Perſon had Eſtate, Right, Title, or 
Intereſt in the Lands demiſed at the Time of 
the making the Indenture, by which it may 
appear to the Court, that Bradſhaw had not 


full Power, Ge. But per Cur, the Aſſign- Breach. 


ment of the Breach is good, for he had per- 


ſued the Words of the Covenant Negative, 
and it lies more p 


he had inthe Land at the Time of the Demiſe 
made, by which it may appear to the Court 
that he had full Power and lawful Autho- 
rity, &. 9 Rep. 60. b. Robert Bradſhaw's Caſe, 
Cr. Fac. 304. meſme Caſe, 1 Cro. 176. other- 
wile in Deb upon an Obligation with Con- 
dition to perform Covenants, Cro. Car. ibid. 


& 


CHAP. 


n 2 El 


rly in the Notice of the 
Leſſor what Eſtate he had in the Land, than 
the Leffee who is a Stranger to it; and there- ' 
fore the Defendant ought to ſhew what Eſtace 
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CHAP. M 


Covenants for quiet Enjoyment. Pleadings. E- 

Vid. 1 Kab. viction or Difturbance how to be pleaded; or 

_ - -- hat amounts to a Breach of the Covenant, in 
reſpect of the Word Conſtruction. 


Evidion or Diſturbance, bow to be pleaded, . 


1 RE is a Diverſity between a Cove- 
nant in Law and an expreſs Covenant. 
The Defendant leaſed to the Plaintiff an 
Houſe by the Words, [ Demiſe and Grant,] 
which Words import a Covenant in Law; 
and the Leſſor covenanted, that the Leſſee 
ſhall enjoy the Houſe during the Term, with- 
out Eviction by the Leffor, or any claiming 
under him, (which expreſs Covenant was nar- 
rower than the other) and gave Bond to per- 
form Covenants. The Plaintiff grants this 
By Breach of Term over to a Stranger. The Plaintiff aſ- 
Covenant in figned for Breach, that one S. entered upon 
88 the Aſſignee, and in Ejectment recovered a- 
— gainſt the Aſſignee. Debt was brought. Per 
Cur, by this Covenant in Law the Aſſig- 
nee ſhall have a Writ of Covenant, and for 
this Breach of the Covenant in Law the Ob- 
ligation was forfeited. But becauſe the Plain- 
Eigne Title. tiff did not ſhew that S. had an Eigne Title, 
2 (for otherwiſe the Covenant in Law was not 
broken) therefore Judgment againſt the 
Plaintiff, 4 Rep. 80. b. Nokes's Cale, Cr. El. 
674. meſme Caſe, And, | 
Regularly no Covenant lies upon the 
Word, [Demiſi,] unleſs in Caſe of Eviction 
of Leſſee, and actual Ouſter or Expulſion by 
the Leſſor or a Stranger. D. was 


5 Ejectment, upon a Leaſe made y one Eſſex, be 
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D. was bound to H. upon Condition that 
H. and his Heirs might enjoy certain Copy- 


hold Lands ſurrendered to him; the Defen- 
dant pleads the Surrender, and that the 
Plaintiff entered, and might have enjoyed the 


Lands. Plaintiff replies, that after his En- 

try one E. entered upon him and ouſted him. 

Per Cur, the Replication is ill, becauſe he Shew E. 
did not ſhew he was evicted out of the Land viQtion by 
by lawful Title, for elſe he had his Remedy _ Title, 
againſt che wrong Doer, Vaughan 121, 122. why. 


 Hammond's Cale. 


The Condition was, that he ſhould enjoy Hemutt 
ſuch Lands without Eviction : The Breach ſhew not on- 
was aſſigned in the Recovery by Verdict in I thaghe had 


and ſhews not what Title Eſſex had to make Title; and 


the Leaſe, but avers that Eſſex had good Ti- why. 


tle, arid it might be he had Title derived from 


the Plaintiff after the Obligation made, and 


therefore he ought to ſhew that he had good 


and eigne Title before the Leaſe made ; and 


in the Exchequer-Chamber the Replication 


was held ill, Cr. Fac. 315. Kirby and Hanſaker, 


2 Sand. Hele and Wotton, 177, 178. 1 Lev. 301. 
2 Lev. 37. Moo. 861, Hob. 34. Tho' this was 


after a Verdict. 


Covenant and declares, that the Defen- 
dant let to him ſuch Land, and covenanted to 


ſave him harmleſs againſt all Suitt, Evictions, 


or Fxprulfions. Defendant pleads, F. S. ouſt- ꝑ:pulſion by 


- ed'him by an hab' fac poſſeſſion. Plaintiff de- Execution 


murs: The Plea is ill, for Two Cauſes; 1. Be- pleaded. 
cauſe he pleads Expulſion by an Execution, 
without ſhewing any Judgment: He oughr 


to have ſaid, that J. S. brought Ejectment, 


upon which taliter proceſſum fuit quod corſide- 


CI 


* Tarums fuit, that he fhatl-recover 3 le 
7 h 4. 4 ; C 18 
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this ſued an bab fac piſeſſios'. 2. He ought 
to have ſhewed that J. S. had legal Title be- 
fore the Leaſe, upon which he brought the 

covenant ex- Action; for the Covenant doth not extend 
ends to but to Expulſions upon eigne Droit, and perhaps 
Expulſion up- in this Caſe F. S. migfit recover by Vertue 
= eigne Ti- of a Leaſe made to him by the Plaintiff him- 
; ſelf, 1 Lev. 83. Nicholas and Pullin, 2 Keb. 379. 
One covenants with J. S. that he ſhall en- 

joy the Land ; and farther, that A. a Farmer 

of the Tyches, ſhall pay 8 J. per Annum, and 

is bound to Performance. Debt on the 


the Covenants 
ex purte ſus 


El. 


Quietly to 
enjoy with. 
out Diſtur= 


that tllis Fine was fo levied by the means of Sir 
obn, and that after he made the Leaſe to the 
laintiff, Sir Fohn died; his Wife enters, who 
was Excutrix. Per Cur, the Action lies; tho 
ſne claims by Title derived from another, yet 
ſhe claims by his Means, Cr. Fac. 657. 2 Rol. 
= 286. Butler verſus Lady Swinnerton. « 
or tho? in Point of Eſtate the Wife was in 
by the Lord Peters, yet this was by Means of 
the Purchaſe and Procurement of her Hus- 
band, for this was procured to make het 
4 a Jour 
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F a Jointure. And if he make a Leaſe ind 
Leſſee grants it over, and after he mals a 
ſecond Leaſe with ſuch Words; if this Leſ- 
ſee be ejected by the Aſſignee of the firſt 
Leſſee, it is a Breach of the Covenant, be- 
cauſe this is by Means of the Covenantor, 
altho not bx A#: And this Covenant pro- Where the 
vides as well againſt lawful Entries by bis Words ex. 
Means and Procurement, as againſt tortious ; E againſt 
and this Word [ Tjtk, ] does not refer to Di- 2 
ſturbance, but to Eſtate. Tenant in Tail tious En- 
makes a Leaſe; and covenants that the Leſ- tries. 
ſee ſhall enjoy againſt him and all claiming rizk,] to 
under him; if he dies, and his Iſſue ouſts the what it refers. 
Leſſee, the Covenant is broken: For tho' he 
is in pro formam Doni, yet it is by Deſcent 
from the Father, and ſo by his Mean, tho 
not hit Title. But if the {ue make ſuch a 
| Leaſe and Covenant, and the Iſſue of the 
Iſſue enter, it is not broken, becauſe he is 
f not in by hir Means, but by diſcent, which is 
p by At in Law G. per formam Doni, Palmer 
339, 340. The Lady Swinnerton's Caſe. 
Aſſignee brings Covenant againſt the Aſ- 
ſignor for being diſturbed in Non- enjoyment 
quietly. Defendant pleads 40 l. accepted of 40 l. accept 
him in Diſcharge of the Wrong: After, A ed in Sarir- 
ſignee brings Covenant againſt the Executor 3 Ples- 
of the Leſſor, who pleads this Acceptance: 
Its no Plea. Had he pleaded the Acceptance 
of the 4o J. in Satisfaction of the Covenant, 
it might have been good, Stiles 300. Whitway 


1 — — 


and Pinſent. 
Leſſor, Tenant for Life, lets for Twenty 
1 done Years, and covenants that he had not 
of |} done any Act to prejudice the ſaid Leaſe, but 
„chat he ſhould enjoy ic againſt all Perſons. 
-& | Tenant for Life dies, the Leſſor in Reverſion 
7 +: 5 enters: 


176 


F | Ska, can. 


Leſſee ſues; the Executors. The 
on \ Ges nor, for the 14 Words refer t 
Prov any Thing tlie finſt Wards, [ for. 12 Thin Pee dane by, e 
dane by them] Cr. Elix. 615. Garvis and 
how extends- Tf 8 0 Leaſe for Twen- 
t 12 eee 2 Wa 
Diverſity be- ſhall, enjoy it during the Term, that e 
tween [du- —— 2 ba for the Term end- 
on by u. Ben ter, if the Covenant 
had been during the Term of Twenty Lean, 
n 2, Brag and Wiſeman. 


Covenant was, the Leſſee and his AC 
— ſhould 27 oe 
terruption of F. E. yoo; 


Was, becauſe. he pas ouſted — 7. S. ho 
alaims under the "cle of F. E. 1 4 
| ſhew how he claims under his Inter 
by what M ICs ill, tho he be 5 

| en Cr. El. 823. White and Emer. 
hat Suits amount to a Breach of * 
2 ; quiet Enjoyment ; Vid. Breach a to 

a > 
Vaughan 118. in Bickerſaff and Hays's Cale, 
4+ is ve plain what the Law is. 

Covenants between the Leſſor and 95 
Leſſes are Covenants in Law, or Expreſs. By 
. Covenant in Law, the Leſſee is to enjoy his 


Leaſe agaiaſt; the lawful Entry, Eviction or 


Interruption of any Man, but not againſt 

. tortious Entries, Evictions or Interruptions; 

4 and the Rtafon of the Law is clear and ſo- 
e lid, becauſe againſt tortious Acts the Leſſee 
y hath properRemedy againſt the wrongDoers ; 

by che ſame Reaſon, if the Leſſee be by ex- 

an preſs Covenant to enjoy the Term, (or to en- 

joy ic againſt all Men, which is the ſame) 

46: RC not have Action of Conenans agginſt 


2 — 


—— ———— —U— — x 


- 


* 4 the Leſſor, unleſs he be legally ouſted or e- 
> | vided; forif be in quited rortioully by any 
] Stranger, he hath legal Remedy; bfit if che 

Leſſor gxpreſly covenants that the Leſſee ſhall 
- enjoy his Term without the Entry or Inter- 


t tuption of any, whether: ſuch Entry and 
1 7 74 1 be lawful or tortious, there the 
. 3 Leſſor ſhall be charged by Action of Cove- 
t nant for the tortiqus Entry of a Stranger, 
þ becauſe no other Meaning can he given go, 
. } the Covenant. | 

- | _ _. Elie Tiſdale — he Covenant againſt 
» | Sir William Eſſex, and declared, that Sur 17 
Uu coyoenit pomiſu c egreeavit ad & cum 
ld | pred Hlia, quad ipſe idem Eli at, bæret accupe- 
te & gayderet, certain Lands for Seven Years 

t into which he entered, and one Eljing had 
r Rr him, and kept him out ever ſince. Re- 
a ea, 


, becauſe no Tide is laid n Bing, he 
ſhall be taken to enter cortiouſſy, and the 
Leſſee hath his Remedy againſt him: There- 
fore Judgment was for the Defendant Eſex. 

So that neither upon Covenant, Aſſumpſit, 
or Action of Debt on Bond for quiet Enjoy- 
ment, unleſs the Breagh be aſſigned for a 
lawful Entry and Eviction, an Action of Co- 
venant cannot be maintained. 

If Leſſor covenants againſt himſelf, his 
Executors, Adminiſtrators and Aſſigns, the 
Leſſor is not to be charged with the tortious 
Acts of his Aſſigne. 

If a Man covenants for Enjoyment againſt "0 
2 particular Perſon or Perſons, he covenants $ 
2s well againſt their tortious Entries as legal, 
* 34, 35. Vaughan 118. Cr. El, 212, 213, 
1 Rol. 


88 


„ 


Rep. 397. Moo. 867. 


YG mAh ve. © LbBooaus rH 
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178 The Lam of Covenants. 

1 —— was, That 2 9 ee 

10 ceably enjoy an Acre of Copy- 

hold Lind | — bs the Cuſtom of 1 
Mannor. The Defendant pleads, by Cuſtom - 

of the Mannor the Covenantee ought to pay 

to the Lord a Rent, and for Non- payment 

the Lord to re-enter ; and that the Covenan- 

tee did not pay it, and the Lord entered and 

demanded Judgment fi Actio: A good Plea. 


1 Bendl. han Do. 
Covenanrto A Covenant was to fave harmleſs from 
fave harmleſs Jawful Eviction ; Defendant pleads Perfor- 
from lawful mance. Plaintiff replies, that F. S. took 

Fiction. cout a Writ of Hab. fac poſſeſſion in B. R. Debito 
Dehite meds odo exeun', and by Vertue thereof expelled 
fem. him. Per Cur, Debito modo is not ſufficient, 

without ſhewing Particulars ; he ought at 
leaſt to recite the Term of the Judgment, 
- butnorthe Title of him that evicted, 1 Keb. 
3579. Nicholas and Pullen, - and 1 Lev. 83. 
A Condition peaceably to enjoy from the 
I Febr. uſque Michaelmas-Day, Tythes, 77 
ing half yearly during the Term, and on 
3 of Payment, the Defendant (Leſ- 
or) to be free from all Obligation to the 
Plaintiff. He replies, and affigns a Breach 
in Non-payment of Rent at Michaelmas, 
which is after the Term ended : And Defen- 
dant demurs. Now the Subſtance of the 
Suit is, quiet Enjoyment, and therefore ought 
not to be taken by Proteſtation. Sed per Cur, 

Whereltn. Enjoyment need not be anfwered where it's 

joymeneed defeaſanced by Payment of Rent, yet Judg- 

not be anſwe- ment pro Defendant, 3 Keb. 550, 594. Biggin 

red. and Briag. N 


5 A Con- 


* 


de Lauf Covenant: 
A Condition to perform Covenants in a 
Leaſe; one was, that he ſhould enjoy ſueh 


Lands let to him quierly ,” without Inter- 


ruption. And the. Plainciff in his Replica - 
tion ſheweth i» „that the Defendant 
20 March, 30 El. had diſturbed him, and in 
that affigned the Breach. The Defendant by 
Rejoinder ſhewerh, that in the Indenture 
there was a Proviſo, that if he paid 10 J. 
the 31 March, 30 El. that the Indenture and 
all therein contained ſhould be void, and al- 
ledged he paid 10 l. at the Day (but this was 
after the Diſturbance ſuppoſed). Plaintiff 
demurs: Judgment . For by the 
Covenant broken be 

formed, the Obligation was forfeited; and 


it is not material that the Covenant became 


void before the Action brought; but by 
Wray, if the Provſſo had been, that upon the 
Payment of the 10 J. that then as well the 
Obligation as the Indenture ſhould be void: 
Aliter, for then the Bond was void before the 
Action brought, Cr. El. 244. Hill and Pilking- 
ton. NI wi 4 $ 
Tenant'in Tail, Reverſion to the Queen in 
Fee, lets it for 21 Tears by Indenture, 
and covenants that the Leſſee ſhall 
enjoy it againſt all Perſons, without the 
Interruption of any beſides the Queen, her 
Heirs and Succeſſors; the Queen grants her 
Reverſion to . Tenant in Tail dies without 
Iſſue. F. enter: Leſſee brought Covenant. 
It lies, for the Queen's Patentee is not excep- 
ted, Cr. El. 517, Woodraſt and Greenmood. 
There was 4 Covenant in an Aſſignment 
of a Leaſe, that the Aſſignee ſhould quietly 
enjoy, &. free and clear of and from all A- 
rears of Rent: An —_— was brought _ 
2 ents 


1 


By Covenan t 


| iti broken be- 
ore the Condition per Hcg 


= 


tion is fo 


— _ 


Covenant to  Corenant was brought 
lay „ Uh Leaſt for Nine Years, 


— 


% 


to Eviction 
before the 


Delivery. 


b reſt ; and ſo ] 


y 


* per 
ſha] Roy 


this Covenant, and the Breagk affigned was, 
that the Rent was Arrea and got paid. The 
Deſandant pleaded, he loft ſo much Money in 
tho Hands of rhe Plaintiff, ei intentione, to pay 
u td cke Leſſor in diſcharge of what Rent 
was chen in Arrear : And upon Demurrer the 


Plea was held good, notwichſtending the Ob- 


&ion tliat the Intention was put in Iſſue; 
or if he had been ad ſatveoad, it had been good, 
and in chi Cafo the Plamtiff mighe have re- 
plied, nos weliquit, &d. in Manibes {iv ad ſel- 
bend, 4 nd. 245. Griffith and Narriſen. A* 
— py oayy ouy 
2 I 748.1 2. 
intiff harmleſs of 


Gios, ina Which was to fave the Plai uml 
e all Evitions during the Term, and the Breach 
ore .. 


: — was Eviction, 26 June, 16 Car. 2. 
5 ant pleads, that the {aid Deed was 
* prime dabiberat', 1 Fuly, 17 Car. 2. which way 
after che Breach afligned.; and pleads fur 
ther, chat the Plaintiff was not ejected after 
the Delivery of the Deed + Upon which the 

Phalmiff demurs. Er per Car, theſe Words, 

{during the Term, ] ſhall be continued du- 

ring cke Term in Computation, and not on- 
* from the Time of the Delivery of the 
hen & commenceth ia Point of Iate- 
2 udgment was given for the 
Piaintiff, Sid. 34. Leni and Hillard, Cr. Fac. 
263. Offlcy verſus Sir Bapt. Hits. 

If the Leſſor covenants with bis Leſſee, that 
he hath not done any AQ to prejudice the 
Leaſe, but that the Leſſee hall enjoy it againſt 
all Perſons: Thefe Words, [againſt afl Per- 
fors, } ſhall refer to the Firſt, and be limitted 
and reftrained to any Acts done by him: and 
no Breach ſhatt be attowed bot on fuck an 


* 


ö 


- a - 


Thr Law er Cent 
AR, Farvit and Prad, Me. 40 & 41 Els. 


B. R. Y Rep. 17. Ke. 22 H. 6. 5. Dier 2377. 
Debt bh Bond to perform Covehahts; ona Not to be in- 
terrupted in 
and by .ane in 
particular. 


of Which was, That che Plaintiff mould not 
be incerrupred in his Poſſeſſion of certain 


Lands by any Perſon that had lawful Title, 
and particularly, that he ſhould not be inter- 
ruptèd by one Thomas Antony, by vertue of 
any ſuch Title. Defendant pleads Perfor- 
matice. Plaintiff replies, 1 Nov. 20 Car. the 
Defendant made the Leaſe to the Plaintiff, 
and 3 Noo. he entered; and that 17 Aug: 20 Cap, 
before the Defendant made a Leaſe to Auto- 
in for Years yet to come, who 20 5 Car. 
enteted. The Defendant pleads, the Leaſe to 
Antony was on Condition of re-entry for Non- 
payment of Rent, and that before the Leaſe 
made to the Plaintiff the Rent was behind, 


ent! alledged, for he ought to ſet: forth 
when and where it was made, that the Court 
might know if it were Legal. But for a Flaw 


in the Plaintiff's Replication, becauſe he al-. 


ledged his Entry after the Leaſe made to A. 
only, fo that it appears not he was interrupted 
y him, the Opinion of the Court was 4- 

1 Plaintiff, Alen p. 19. Coleman and 
a inter. 

Jobnſon and Vavaſor, Joint-Tenants of a Mill 
by Leaſe for Years ; Vavaſer aſſigns all his 

Intereſt in the Mill to another, without Fobs- 
ms Aſſent or Privity, and dies: Foby/on after 

recited this Indenture by Leaſe, and that all 


eame to him by Sarvivorſhip, grants the Mill, 
and all his Rog Fs and "Imereſt; . te 


Proctor, 


and Lgitim demandat ſecundum formam In- Re. entry 
4; and he re-entered and made the Rent Legiti. 
Leaſe to the Plaintiff upon general Demur- 4 d- 
rer. Per Cur, the Demand was not ſuffici- mandar”. 


182 
Covenant for 
quiet Enjoy» 
ment, not- 
withſtanding 
any Ad dene 
by him. 


The: Law of Covenants. 


Proctor, and covenants that he ſhall quietly 


enjoy it, notwithſtanding any Act done by 
him, and Bond for Performance of Cove- 
nants. In Action of Debt on the Bond, Fobn- 


ſon pleads, that the Plaintiff had enjoyed it, 
notwithſtanding any Act done by him. Proc- 


or pid, that Yavaſer, Joint-Tenant with 


tered and expelled him. The Defendant de- 


Fohnſon, aſſigned his Eſtate to F. D. who en- 


murs : And adjudged againſt the Defendant ; 


Condition to 


perform all 
Grants. 


for the Grant was never good, for he had no 


Power to grant one Moiety, and yet he had 
expreſly granted the Mill to Procter; and the 
Condition of the Obligation being to per- 
form all Grants, the Grant being defective 
at the firſt as to a Moiety, which is the Sub- 


ſtance of the Agreement of all the Parties. 


fore in that 


This is not qualified by the Covenant * 
and it is not like to Nokes's Caſe, 4 Rep. for 
there the Grant was good for the whole, and 
becomes ill N afterwards, and there: 

ſe the Covenant enſuing qua- 
eral Covenant, II. p. 175. Litt, 


lified the 
206. 1 8.0. 


f one covenants to enter into Bond for the 


quiet enjoying of Land, and doth not ſay 
what Bond, in this Cale it ſhall be taken to a 
Bond of ſo much as the Land to be enjoyed 
is worth, 5 Rep. 78. a. 1 

In Debt on Bond to ſave harmleſs from 


lawful Evictions; Dower being recovered 


after Bar by Fine and Non- Claim, without 
Exception to it, which 1 have been 
taken; it was held no lawful Eviction, and 
ſo the Defendant found not guilty, for the 
Plaintiff muſt ſufficiently intitle himſelf, Al. 
len and Thorn cited, 1 Keb. 379. 


GEE 
—_ 
Ly 


3, 4. Procter and Tohnſon, 2 Cro, 


Conuſee 


The Law of Covenants. 


Conuſee of a Statute extends and afligns it 
to one, 'and after grants the Land to another, 
and covenants, that notwithſtanding any Act 
by him, or any other by his Conſent, that 
the Statute Extent and Execution ſhall be in 
force, and in Covenant brought by R. This 
. was aſſigned for Breach, and up- 
on Demurrer, adjudged pro Quer. And now in 
Writ of Error this Judgment was reverſed, 
for notwithſtanding the Aſſignment, the Sta- 
tute is in force; but if the Plaintiff eo quod 
conceſſt to him, which implies a Covenant, 
the Action had been maintainable : But the 
Breach is aſſigned in the Covenant only, 
which is not broken by the Aſſignment, for 
the Statute is in force after the Aſſignment, ſo 
that the Conuſee may releaſe, 17 Ed. 3. and 
the Aſſignment proves the S 
force; but if he had covenanted, that the 
Grantee ſhall enjoy without Diſturbance, the 
Aſſignment had been a Breach of the Cove- 
nant ; and ſo is a Breach of Covenant in Law 


tatute to be in 
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implied in the Word [Grant, ] if the Action IG 


had been brought upon it, Palm. 388. Per- 
ſon's Cale. aa 


bat amounts to Evidtion, Interruption, or Bi: 


ſturbance, or not, in reſpect of Words and Con- 
ſtruction. Vid. ſub Titulo, Breach by Suits. 


The Words, aſſi 
[ vendidit, aſſignavit 


ſet over, and transfer, 


tranſtulit, ] do not a- The Words, 


mount to a Covenant againſt an Pre Title, Ivrndidit, , 


yet againſt the Covenantor himſel 
mount to a Covenant; as a Covenant againſt 
all claiming by, from, or under me; per Hales, 


} Keb. 304. As for the Word, [ Demiß,] Vid. 
„ 


Jupra. 


* 


it will a- fignavit, & 7 


Ul. 


164 Ehze-Lid of Eovendnits; 
Dede on Bond to perform Covenants; the 
Covenatit was fot quiet Enjoyment, "without 
That he for. Let, Trouble, or e on, Oe. The 
bad his Te. Plaintiff aſſigned his Breach, char he forbad 
nant fad, His Tenant to pay his Rent. Fer Cur, it's ng 
ſors —_ Breach, utileſs thete were ſome other Act, 
1. l 81. Pieke and Lineſey verſus Nine. 
Condition was, If the Defendant 
2 and . 3n Oxgang of Land to the 
Plaintiff, 5 9950 S. and all others, that 
How far the then, 1 el that the Wottl 1 
Word [de- ſhall © be taken A. à Defence 484 
fend] ex- Titles, 4 not Againſt Treſpaſſes , More 
tends. | Ns. 293. Orvcock and White. 
The Coy — was to enjoy peaceably 
agaifiſt M. was aſſigned, that A. had 
entered and — own Five Elmes; upon E- 
The Servant Videnck it was, A. Servant of M. "bi Com- 
dy Command ee and in the Preſence of his Ma- 
guts dean fer, hall entered ani cat, and good, 1 Leen, 
Trees. vl $4. Servres and Drowning. 
br by Obligation for Performance of 
Oopenants; the Breach aſſigned was, The 
Defen d:ht, 'Leffbr, — — that it mould 
| be lawful for the Plaintiff, being Leſſee, » gul- 
Leſſor himſelf etly to enjoy the Land, and that the Leſſor 
_ ouſts the Leſ- hir ſeif ouſdec him; this illeg al Ouſter was 3 
ſee. Presch of the Covenant, C. fs Corus Caſe. 
The Condition was, That he ſhall ſuffer 
his Leſſee for Years to en joy, y and that 
* Trouble of him or any other 
1 2 x Stranger enters by Eigye Tithe. 
| | obdirion i is not broken, for this Word, 
[Sufts,} how 5 bo n is a Paſſive, and all che reft l to be 
far it en- dut ff any Procurement or 
rende. | Rot of Dinar by che Leffor, 
his keautbrs.or Aﬀgns, then he forfeits the 
Obligation, 3 £6 4. 2 & I Rol. Abr. 425. 


; ors 


* — 


Ehe Law of Tovenaiits. — 15 
Debt to perforni; Covenants in a Leaſe ; 

one was for quiet Eryoyinent againſt all claj- 

ming Title. The Plaintiff afligas for Breach, 

that a Stranger entered, but laith not haben: 

Titulum : Hales, . habent Fl at that Time Claiming Ti. 
Wou d have done. Diers Caſe 18, another en- tle, a Stran- 
tered claiming an Intereſt, but that is not e- 2 
nough, for he may claim under the Leſſee id 5% 2. 
himſelf. If che Covenant had been to ſave um. 
him harmleſs againſt all lawful and unlawful 

Titles, yet it muſt appear that he that ente: 

ted did not claim under the Leſſee himſelf, 

1 Mod. 101. 3 Reb. 246. Norman and Foſter, 

Hob. 34. Tiſdale and Eſſex, Moor 861. 

| . was; Whereas the Plaintiff was 

in Poſſeſſion of ſuch Lands, that neither 

5 S. nor F. D. nor F. G. ſhould diſturb him 

of 


any indirect Means, but by due Courſe 
Law, Defendant pleads, that nec J. S. nec Covenant a- 


= 1 D. nec E. did diſturb by any indirect Means, gainſt Di- 


but by due Courſe of Law: It's not good, but a flurbance by 
Negative Pregnant. If he had pleaded he was $ — 
not diſturbed by any indirect Means, it had | 
been good. If he had faid, that he had not 
been diſturbed contra formam conventions præd, 
Godb. 60, Dighton and Clark, 2 Leon 197. 
ne covenants, that he ſhall enjoy againſt Covenant 2. 
him and Yaulere, and all claiming under him, gaioſt Talis, 
and aſligns 4 Breach that Cook claims under and all clai- 
Vaulore, and ejected him. Defendant pleads, nE yooer 
that at che Time of the Covenant he was claichs under 
ſeiſed of ah Indefeaſible Title, and that by bim by Ac 
an Act of Parliament made after, reciting that of Far. ment 
aulote had ſettled this Eſtate in Faq Mary made after 
owell, and that certain Perſons had unduly the Covenagg, 


ine ſhalt be void, and that any Perſon ' 
night enter as if no Fine had been levied ; 


and 


Foe a Fine of her; it enacts, that the 


The Law of Covenants, 
and that by Vertue of this Fine, & non aliter, 
the Defendant was ſeiſed, and ſold and made 
the Covenant. And that after the Act Croke 
claiming by Title under the ſaid Lady Powell 
by YVaulore's Settlement, by Vertue of the ſaid 
AR of Parliament entered and ouſted him. 
Plaintiff demurs, for that the Title being 
good at the Time of the Covenant made, 
and the Title upon which the * it be- 
ing by Act of Parliament, it's no Breach, as 
9 Rep. 106. Dame Greſhams Caſe: But per 
Hales and Rainsferd, this Act doth not make a 
new Title, but removes an Obſtruction from 
the old, and doubtleſs Vaulore was named in 
the Covenant for this Purpoſe, in caſe this 
Fine unduly obtained ſhould be avoided. 
Twiſden contra. Q. 2Lev. 26. Lucy and Leving- 
ton, 1 Ventr. 175. and 2 Keeble 831. meſme 
Cage,'-,.' 
Leſſee for Twenty one Years rendrin 
Rent, with a Condition to re-enter, &. Leſ- 
ſee leaſeth Parcel to the Plaintiff for a leſ 
Term, and under a leſs Rent, with this Spe- 
cial Covenant, That the Plaintiff ſhould en- 
joy without Impeachment of him or any o- 
ther occaſioned by his Impediment, Inter- 
ruption, Means, Procurement, or Conſent. 
Defendant paid not the Rent, and his Leſſor 
enters into the whole, and avoided the Plain- 
tiffs Term. Per Cur, it's a Breach, 1 Bulft, 
182. Stevenſon and Powell. | 
The Plaintiff by Deed indented leaſed to 
the Defendant a Farm called D. except one 
Cloſe by Name. Leflee ( Defendant ) was 
bound in a Bond to perform all the Cove- 
nants and Agreements in the ſaid Indenture, 
and pleaded he 1 all the Cove- 
nants. The Plaintiff aſſigns for Breach, * 
- a 8 [1 


® * o 


The Law of Covenants, 
the Defendant entered into the Cloſe ex- 
cepted. Defendant demurs. The Obliga- Diſtarbance , 
tion is not forfeited by this Diſturbance, for in Lad r 
the Land excepted is not named. This Ex- graf no 
ception is not ſuch an Agreement as is with- Apr 5 
in the Intent of the Condition, it's an Agree- 
ment that the Land excepred ſhall not paſs by 
the Demiſe, but = A b 3 he ſhall 
occupy; but in ſome Caſes, an Exception is pere 
an 8 that ſhall charge the Leſſee, — is 
but this is when he agrees on his Part, that an Agree» 
the Leſſor ſhall have a Thing debors, which ment. 
he had not before, as except a Way or Com. 
mon, or any other Profit Apprender, that is, 
an cement of the Leſſee that he ſhall 
have the Profit; and if he be bound to per- 
form all Covenants and Agreements, if he 
diſturbs him in this, he ſhall forfeit his Bond, | 
Cr. EL 657. Lady Ruſſel verſus Gullwell, More | 

53. meſme Cale, 1 Rol. Abr. 43. Vide Plo. \ 
67. in Dure and ——_— Caſe. - 

Two make a Leaſe for Years by Tong 

ture, -and covenant that the Leſſee ſhall nor 
be diſturbed, nor by r made 
by them: One of the Leſſors makes a Leaſe 
to a Stranger, who diſturbs, on Bond to per- 
form Covenants ; it is a Breach of the Con- 
dition, for [them] ſhall not be taken jointly, [Th] whete 
Latch; 161. Meriton's Caſe, Pop. 200. Noy. 86. ——— 
meſme Caſe. | jointly. 
A Covenant that the Leſſee ſhall enjoy en- 
joy againſt the Leſſor, and all claiming un- 
der him. The Defendant exhibited a Bill, __ .,. . 
whereby the Leſſor appeared to be in Truſt, gil, no _—_ 
and adjudged this was no Breach." Selby and Breach. 
Chute cited, 2 Keb. 288. 2 Brownl. 23. Moo. 


859, Cf Caſe deny pur Ley, Raym. 371. 


To 


The Lud of kamm 


To enjoy 4%; legal Impedimento of F.S. The 
1 — Beh, yo 25 habens jus entered: It is 
a a ſufficient Breach, 2 Keb. 878, Protler verſus 
: © Newton. Per Hales, habens ſus implies it a 
+» lawful, IIA, 2 Lev. 37. & 1 Venir. 18 
meſine Caſe En 
Covenant ; is Whereas he had lat to the 
_ Plaintiff the Parſonage of R. that he Would 
ſave him harmleſs concerning it Fand M. B. 
And he alledgeth A. B Wr him 
and put him out, and aich not the Entry of 
When the 24. B. was lawful, . Fer Cur, when the Co- 
Covenant is venant is to fave him.haemlels againſt a Per- 
—— mug fon certain, he ought to. 175 him a i 
Perſon dar. che Entry of that erſon, be it by Right or 
taĩin, he ought Wrong. Aliter, if a gainſt All l En * 
to defend = chere it ſhall be ben Jor a. lawful 
bim againſt Eyiction. lad it been to have Aae 


the Entry of gainſt bim, it muſt have been a Jawful Ti 
bel by Right fo that in cb is Caſe to ſave harmlels is mor 6 


than to ae. Prot. Fl. 213. Fer and 


or Wrong. 


68 « Cafe... 
bei Devon pap geil Baron agd Fes 
ng made in her wi 
Arlon that ſhe, her n keep 
Contracts and Covenants made between her 
former Husband and his Leſſee the Plaintiff ; 
and there was an Agreement that the Plain. 
tiff ſhould enjoy a Warren of the. Demiſe of 
the former Husband, and that he entered till 
put out by the Defendant; Iſſue on the A- 
. greeraent, and found for -the Plaintiff, It 
* was moved in Arreſt of Judgment, that thore 
was no Eſtate alledged in her former Hus. 
© Hand in jure Loris, em 4-4 cho oo ſecond 
Fee be Aſſignee in Law, yet he enters 
of his own Wrong. art not as claiming un- 


der her. But per Wi ndbam, it's nat 1 * 
t Hat 


| 


— 


— head 


The Lan of -Cquenants, 
that che Husband be Aſſignee of the Eſtate, 
but her Aſſignee of Covenant, 1 Keb. 348, 
512. Hall verſus Creſwell and his Wife. Judg- 


ment pro Quer. 
In a Leaſe for Years, the Defendant cove- 


* 


| nants that the Plaintiff ſhall enjoy it during 


the Term; on Demurrer the Caſe was, Te- 
nant for Life levies a Fine to him in Rever- 
ſion come geo, cc. the Uſes were to the 

ke and his Heirs, on Condition to pay to the 
Tenant for Life 4 J. per Amwm g his 
Life. and upon 2 that it ſhould be to 
the Uſe of the Conĩſor for her Life ; the Co- 


niſee made a Feoffment to the Defendant, 


who leaſed to the Plaintiff; the 4 J. was not 
paid nor demanded, the Tenant pro Life en- 
ters upon the Plaintiff. This is a Breach of the 
Condition without any Demand of the Rent, 
for-it -is, a Sum in Groſs, and not iſſuing out 
of the Land. The Covenant is, that the Leſ- 
ſee. ſhall abſolutely enjoy it, and it was held 
that this Feoffment hath nor 3 the 
future Uſe, which is to ariſe for No 

formance of the Condition, Cr. El. 688. 


CHAP. 


Ms. M.A. 


18g 
Aſſignee of 
the Eſtate, 
Aſſignee of 


the Covenant. 


Sam in Groſs, 
and not a * 
Rent. * ag; 
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Covenant for quiet Enjoyment: - 


T. Leſſee for Years aſſign to J. S. and after 
aligns it to J. D. and covenants with 
F. D. that he is poſſeſsd of the Term, and 
that J. D. ſhall enjoy it, and ſhall be ſaved * 
harmleſs. from all Incumbrances done by 

Prior Aſſign- him; the firſt Aſſignment is not any Breac 
of the Covenant before Entry made by FJ. S. 
nor any Diſturbance of the Poſſeſſion. 1 Rol. 

Abr. 430. Lamb and Sir Lews Treſham. 
If Leſſor covenants with his Leſſee for 
| Years, That it ſhall be lawful for the Leſ- 
ſee, G. peaceably to enjoy the Land, and 
Tortious after the Leſſor enters tortiouſſy the 
by the Leſſee, and ouſts him; this isa Breach of the 
Covenant, for the Intent of it was, That he 
ſhould enjoy it without the Interruption of 
the Leſſor : So it had been if the Word 
[ Peaceably ] had not been in the Cove- 
nant. Hob. 49. But it Covenant be in a 
Leaſe per Indenture, Thar B. ſhall enjoy the 
Land peaceably and quietly to his own Uſe, 
according to the Intent of the Indenture, 
without any lawful Impediment, Suit, Di- 
ſturbance, Ejecł, Contradict', Aloleſtand, Charge, 
Incumbrance, or Denial of the ſaid A. the 
Leſſor, and aſter A. enters upon B. and di- 
ſturbs him in taking the Profits, without any 
Lawful Di- lawful Title, but as a Treſpaſſer. This is 
not any Breach of the Covenant, for that it 
is expreſly limitted, That he ſhall enjoy this 
without any lawful Diſturbance, and ** 2 
I * 


Love 


The Law ot Covenants. 
Diſturbance by Tort is out of the Covenant. 
1 Nol. Abr. 429. Davy and Sacheverel. M. 

11 Car. 1. But if 2 — enters and ouſts 

him, though it be tortiouſly, it is a Breach. Tortiom En 
Cave and Brooksby, ibid. | try. 

If Leſſor covenants with his Leſſee, That 

he ſhall have and enjoy the Land, quiere & 

pacifice ſine evictione ¶ interruptione alicuj ut Per- 

ſme, and after an Eſtranger enters per Tort; where if « 
yet this is a Breach of the Condition, for Stranger en- 
that the Covenant is, That he ſhall not be ters by Torr, 
interru in his Poſſeflion. Dier 328. 4. ic if Breach, 
But Hob. in Sir William Tiſdale and Eſſex's Caſe, 

is, That if Leſſor covenants with dis Leſſee, 

quod ipſe b erergcenparet & gauderet, the Land 

demiſed, and after a Stranger enters per 

Tort, and ejets him; this is not an 

Breach of the Covenant, for the Law wi 

not conſtrue the Covenant to extend to 

tortious Acts, without expreſs Covenant. 

3 425. PI. 10. & 144. Pl. 21. Sem cont” 

a Dy. | 

Covenant upon Articles, by which the De- 
tkadane covenants, That the Plaintiff ſhall 
enſoy a Cloſe quietly for a Year: Upon 
which the Plaintiff put in his Beaſts, and K. 
who had Titulum virtute cujuſdam dimiſſiones ei 
mee fact ante confection articul prædict, en- 
tered upon the Plaintiff, and expelled him, 0 
ind after ({ciF', ſuch a Term) brought Action 
of Treſpaſs againſt him, for putting Beaſts 
into che ſaid Cloſe, and that talit 4 fait, 
hat R. recovered againſt the Plaintiff 20 J. 
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Damages, and 177]. Coſts; of which the 
Plaintiff bad Notice, and ſo by the Non- 
quet Enjoyment the Defendant had broke his 
Covenant. Iſſue this, and Verdict for 
the Plaintiff here. Moved in Arreſt of Judg- 

3 ment 


Diſturbance ment, for chat he had nat ſhewed what Title 

by K. —— had, and it may bg the Title which he 

Title had had was under the Plaintiff himſelf; and 

| there having been a Suit, herein the Title 

* 8 appeared, the Plaintiff Qught to have 

a ſhowed it, for now it is in his own Coni- 

ſance; Sed you alloc, for the Title of K. 

cannot be ſuppoſed to be under the Plaintiff 

| —  _.. here g for the Declaration that K. had Title 

bay vertue T A before the Articles 

1 mMuade to the Plainti 1 be che Title de. 

| +: 1 oval 2 who it will, being made be. 

JF | n the Co- 

— 4 15 rg a5 ”_ and Newton's 

ut , vo Aer, 325 — a 
* Intr. 2 „ n Buck 

Covenant was, That ye Leſſee ol bi 

Aſſi l enjoy without th 4 och. tion 

of EK @nd EE claimi Rm 

ſaid F. and the Breach is, becauſe 

That he was he was ouſted by F.S. who claimed under 

ouſted rr. the Title of F. E. and fbcws-not how 

who claimed claicis under his Intereſt, nor by what Cony 

| Title of, C. _ 25 dot , and or that R 
= ſhews reverſed by all e Judges in the Exchequey 

| | not how. Chamber. Gre. Elz. 823, White and Ewe, 
| The Caſe is The Defendant covenaats to fave the Plain- 
upon an AC. tiff har cerning the een ive? 
ſumption. an Houle; and Breachi That ach Tres 


— A 
5 
** =P * PEE hy 
- 
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be was evicted by Tide ; and all Covenants 
1 extend guly againlt legal Tren dg 
| Pe Cur, this Agreement is only e dhe 
Poſleflion, not una the Tae, and Judg- 
i Went pro » 2 L. 394 Grneguy andd Me 
| 1. 3 Keeble 744. 


The Law of Covenants. 193 
Declared on Demiſe of a Meſſuage, ſimul 
cum, one Garden, & Latrina | Angl. Houle 
of Office.] ad ulteriorem finem inde, and cove- 
nant was, That he ſhould enjoy dimiſſa Pre- 
miſe ; and afligns a Breach, That the De- 
fendant had ere&ed on Part of the Garden 
a Manſion-Houſe, whereby the Plaintiff 
uſum Gardine prad' ſecundum formam & effectum 
dimiſſ” præd babere non potuit. Defendant 
pleaded, That non obſtante wdificat pred, 
the Plaintiff, «ſum Gardini pred habere potuit, 
ſecundum veram Intention dimiſſor pred” abſq; 
hoc quod &dificatio pred aliquo modo impediret 
le Plaintiff, of the Uſe of the ſaid Garden, 
ſecundum veram Intentionem Indentur præd. 
Plaintiff demurs. Per Cur, the Uſe of the Traverſe eom 
Garden, is the Uſe of all the Garden, and fins more 
not the Uſe only to paſs to the Houſe of — 
Office, as was pretended by Defendant ; and Bre 
the Traverſe contains more than is alledged 
in the Breach, ſecundum veram Intentionem 
Indent præd, and the Court cannot know the 
true Intention of the Indenture, but by the 
Words of the Indenture. 3 Lev. 167. Kidder 
and Veſt. | 
Action of Covenant, for that the Defen- 
dant, non indempnem conſervavit ipſum de & con- 
cernente occupationem quorundem clauſcrum, c. | 
ſecundum formam agreeament , and ſets forth No Title ſet 
no Title in the Pilturber. Cro. Eliz, 914. forth by the 
Cro. Fac. 355, 425. Vaugban 120, 121. — — 
2 Sand. 78. 1 Mod. Rep. 66. But this being Verdic N 
after a Verdict, and the Plaintiff ſetting 
forth in his Declaration, That the Diſturber 
recovered per Tudicium Curiæ. Judgment was 
given pro Quer. 2 Mod. 213. Major and 


Gregg. 


O Co- 


The Law of Covenants; 
Covenant is, That he ſhall ſuffer his Leſ- 
ſee for Years to enjoy the Land during the 
Term, and that without the Trouble of him 
or of any other Perion ; a Stranger enters by 
Eigne Title, the Covenant 1s not broken, be- 
cauſe the Word [ ſuffer] is a Paſſive, and all 
the Reſidue is to be referred to it. Dier 255. a. 
Pl. 4. | 

Bond with Condition, That the Plaintiff 
ſhould have, hold and enjoy Land, acquitted 
from all Charge and Incumbrances; and for 
Breach, the Plaintiff ſheweth, that there was 
Shew how a Rent-Charge granted by the Predeceſſor, 
diſcharged. under whom the Defendant claimed, which 
is yet undiſcharged. Defendant demurred. 
Per Cur, if the Acquittal refer to the Land 
it ſelf, or to the Perſon, the Defendant muſt 
ſhew how he hath diſcharged him from the 

very Rent. 1 Keb. 927. | 
In Action of Covenant to perform Arti- 
cles; which were, That the Plaintiff ſhould 
To hold hold and enjoy Lands free from all Titles 
_ — and Incumbrances; and for Breach, the 
e er Plaintiff ſhewed, That B. died ſeiſed, and 


rel d Dower. Naa 
demurs. Car, This Covenant goeth to the 
Land, and there can be no difference be- 
tween a Covenant to diſcharge the Land of 
all Titles, and that the Defendant ſhall hold 
the Land ſo diſcharged. 1 Keb. 937. An- 
| drews and Tanner. 

Wherea Man A Man makes a Leaſe for Years, and co- 
muſt ſhew, venants, That neither he himſelf, nor his 
rhat the En. Heirs or Executors, ſhall interrupt; and in 


«thy 4 or Action of Covenant brought for the Entry 
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eigne Title, Of his Executors, the Plaintiff need not 
and where he ſhew that the Executors entered upon any 
need not. eigne or good Title, for it is all one, where 

the 


The Law of Covenants. 

the Action is brought againſt the Covenantor, 
or his Executors ; aliter where a Stranger 
enters, for that the Plaintiff ought to ſhew 
that he entered upon Eigne Title, and upon 
good Title. 2 Rol. Rep. 21: Force and Vines. 
1 Brownl. 80. Ratcliff's Cale. 

In Covenant, the Plaintiff declared upon 
Articles of Agreement made between Mil- 
liams, on the behalf of T. M. of the one Part 
and Raſhly of the other Part: It was agreed 
between the Parties, that the ſaid Raſhly; 


vocat S. for one Year, except dimiſſione 


red cuidam Edw. Knowles, nuper tenent 
Premiſſ” unum parvum clauſum parcellum Præmiſſo- 
rum, and that Raſhly ſhould pay 20 l. by Quar- 
terl Payments for the ſaid Year; Plaintiff 
ſet forth he entered and put in his Cattle, 
and before the Year was out, Knowles ſued 


Raſbly in Treſpaſs, and recovered Damage 


and Coſts, which he was forced to pay, and 
ſo he did not hold the Premiſſes quietly. 
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Per Cur, the Declaration is not good, for it Declaration 
is not ſet forth that Knowles had any Right, not good, pe- 


for the Articles amounted to a Leaſe ; 
it had been a Collateral Covenant by a 


* 


t cauſc he ſets 
but if on forch that 
the Diſturbet 


Stranger, it would be hard to extend it to a had any 
Tortious Entry. Cro. Fac. 425. Where the Right. 


Promiſe was to enjoy without the Interrup- 
tion of any Perſon; and yet holds, that a 
Title ought to be ſet out. Dier 128. a. 1 Rol. 
Abr. 430. contra. This is no Covenant ex- 
preſly againſt Knowles, for he is only men- 
tioned in the Part excepted. 2 Vent. 59. 

Raſhly and Williams. | 
A Covenant, that the Indenture of a 
Leaſe at the Time of che Aſſigmnent is a 
good, true, and indefeaſible Leaſe, and that 
3 O 2 the 


— — - - 
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196 The Law of Covenants. 
the Plaintiff ſhall enjoy, &c. without the 
Let or Interruption of the Defendant, or of 
any claiming by, from, or under him; and 
ſhews for Breach, that before he that made 
the Leaſe had any Thing, one F. S. was 
ſeized in Fee, and that he which made the 
Leaſe entered upon him and diſſeiſed, and 
leaſed prout, and that F. S. re- entered upon 
him; upon which Replication the Defendant 


[Ind-feafible demurs. Per Cur, The Words, | indefeaſible 


Leaſ:.] Leaſe] ſhall be conſtrued as a diſtinct. Sen- 
tence from the laſt Words, That he ſhall en- 
joy it without the Interruption of the De- 
tendant. Sid. 328. Gainsford and Griffth. 
1 Sanders Fi. 2 Keeble 201. 9 

Covenant to Nore, If I covenant with B. to enter into 

Bond fo. En. 2 Bond to him for Enjoyment of ſuch Lands, 

joyment of and do not expreſs what Sum, he ſhall be 

ſuch Lands, bound in ſuch a Sum as amounteth to the 
and names no Value of the Land. f Rep. 78. a. Samons 

Sum. Caſe. Defendant's Caſe ſupra. 

Action is brought againſt the Heir of 
Edm. A. the Condition was, Whereas the 
ſaid Edm. A. ſuch a Day, hath grant- 
ed and given to the Plaintiff the Pre- 
ſentation to the Church of D. if therefore 

the ſaid Edm. A. from Time to Time ſhall 
make good the ſaid Grant from all Incum- 
brances made, or to be made, by him and 
his Heirs, that then, &c. The Grantor died, 
the Church became void, the Heir of the 

Wherein a Grantor preſented; This tortious Preſenta- 

tortious Di- tion is no Breach, bur this extends only to 

furbance Jawful Diſturbance by the Heir, for it ap- 


— pears by the Pleading, chat the Heir had no 


Condition, Right to preſent, his Father having granted 
and where it before. Per Hobart, the Words ſhall be 


not. conſtrued as if they had been, that he ſhall 
2 enjoy 


— 


— 
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The Law of Covenants. 


enjoy the ſame from any Act or Acts made 
by him or his Heirs ; and in this Caſe, there 
ought to be a lawful Eviction to make a 
Breach of the Condition; but otherwiſe, if 
the Condition had been, that he ſhall peace- 
ably enjoy from my Act or Acts made by 
him or his Heirs, for in this Caſe a tortious 
Diſturbance would have been a Breach of 
the Condition. Finch. 25. Dr. Hant werſus 
Allen. 

Covenant and aſſigns for Breach Non- 
payment of Rent ; Defendant pleads, a Bar- 
gain and Sale for Money for 100 Years be- 
fore that Time of the ſame Land, made to 
Alen, and pleads the Statute of Uſes, and 
then ſhews the Attainder of Alen for High 
Treaſon, and that by this Attainder it is ve- 


ſted in the King; and pleads the Act of At- 


tainder, and the Exceptions, and it was de- 
murred to this Plea upon 4 Rep. 53. and 
Dier 256. becauſe he had not pleaded, that 
Allen, or any under him, had not entered 
upon the Lands, and without Entry and Ex- 
pulſion of the Defendant, he ſhall not be 
diſcharged of the Rent; but it was faid, it 
being upon the Statute of Uſes, no Entry 
was requiſite: But the greateſt Doubt was, the 
Title is in the King, and the King is in Poſ- 
ſeſſion without Entry, and the Party is in 
Poſſeſſion, ſcil the Defendant accountable to 
him for the Profits. In Keeble, the Court a- 
greed this a good Leaſe, by Way of Efop- 
del; and if the Rent be in being, the Cove- 
nant remains, & e contra, if not: And per Car, 
this is a ſufficient Eviction without Entry or 
Office alledged, nor need any Entry. be laid 
by the firſt Leſſee, he being ſaid in Poſſeſ- 
lon by vertue of the Statute ; and the King 
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198 The Law of Covenants, 
is in actual Poſſeſſion as much as if the Par- 
ty had entered actually, though a common 
Perſon ſhould not be ſaid to be in Poſſeſſion 

| without Entry, by himſelf, or the firſt Leſ- 
Not tobe fee. Now this cannot be good as a Leaſe in 
Tau in R Reverſion, being not ſo pleaded, but as 2 
vein being Grant of the preſent Eſtate, but all agreed 
not ſo pleaded upon Aſſignment of the Leaſe there muſt be 
bur asa Attornment. The Plaintiff has declared on 
Grant of the 2 Leaſe in Poſſeſſion, as at Common Law, 
_ E. which is avoided by Eviction. Judgment 
pro Detendant. 1 Sid. p. 399. 2 Keb. 364, 

| 444. Banks and Smith. * 
Covenant not Covenant (in a Leaſe for Years of a Ma- 
to moleſt. nor) That the Leſſee ſhall not moleſt, vex 
or put out, any Copyholder, &c. Breach was, 
That the Defendant, vi & arms, entered 
upon a Copyhold, &. in a Cow-Houſe, Par- 
cel of the Premiſſes, & ſic moleſtavit, Cc. 
What Mole. This is not any Breach, for the Moleſtation 
ſtation ſhall js to be intended of ſuch Sort, that he 
be intended. may ouft him of his Copyhold, either by 
diſtreining, that he could not enjoy it quiet- 
ly, or by ſome other Vexation, whereby he 
was forced to relinquiſh his Poſſeſſion; and 
the Wrong is only here done to his Perſon, 
and not. to his Copyhold Tenement, and 
ſo no Breach. Cro. Eliz. 421. Penn and 
Glover. | | 
C. Cornwallis granted the next Avoidance, 
=— ec. to March: March aſſigned it to Lewin,, 
to preſent to the ſame Church when it ſhall 
| become void; and covenanted, That the 
fame Perſon who ſhall be ſo preſented by 
| him ſhall enjoy it without the Let of Di- 
fturbance of the ſaid Cormwalls or March, 
or any of them, or any 1 their Pro- 


curement. LFewins preſents S. and af- 
LG c Th : ter 


ere 


5 
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The Law of Covenants. 


ter J. M. preſented another, claiming the 
firſt and next Avoidance by the Procurement 
of Cormuallis; and ruled, That the Declara- 
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tion was not good, for it ought to ſay, That Declaration 
Cornwallis granted to J. M. the next Avoid- on Diſtur- 
ance, and procured him to diſturb, and that bance by 
by his Procurement he was diſturbed, Winch. . Procurement. 


Lewins and March. | 
Leſſor covenants with his Leffee, That 
he hath not done any Act to prejudice the 
Leaſe, but that the Leſſee ſhall enjoy it a- 
gainſt all Perſons ; theſe Words [| againſt all 
Perſons] ſhall refer to the firſt, and be limit- 
ted to any Acts done by him. Y/inch. t: 4 
Defendant pleaded, he had a good Title 


at the Time of the Covenant, by vertue of 


certain Fines from Sir P. and his Wife, and 
that in 13 Car. 2. there was an Act of Par- 
liament by which theſe Fines were declared 
void, and that Sir P. had Title, and entered, 
by reaſon of the Act: The Act which was 
pleaded recites, That certain Men came 
with Force and Arms, and extorted the Fines, 
Plaintiff demurred. Per Cur, the Covenant 
is broken, though the Detendant cannot in- 
tend to covenant againſt an Act of Parlia- 
ment, nor has the Defendant Cauſe to com- 
plain, becauſe the A& was made becaule 
of his own Force and Fraud. 1 Vent. 175. 
Lacy and Levington. 2 Lev. 26. Meſme Cale. 
Et 2 Keeble 831, 

Baron and Feme levied a Fine; F. S. cove- 
nants, That the Coniſee ſhall enjoy it againſt 


all lawfully claiming from B. and E. brings 


Dower after the Death of B. the Coniſee 
doth not plead the Fine, but ſuffers Judg- 
ment, and brings Covenant againſt J. S. and 
it was adjudged againſt him, for the Cove- 
| | 4 new 
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nant ſhall not extend to a Right that is bar- 


red ; and beſides, ſhe did not claim lawfully, 
Ibid. Cited per Twiſden, | 
The Breach was aſſigned in not quiet En- 
joyment : Defendant pleads, the Leaſe was 
made to him from Michaelmas 61, to Michael- 
mas 68. and that paying ſo much half Yearly, 
he ſhould enjoy quietly ; and ſhews he did 
not pay the lait halt Years Rent ending at 
Michaelmas 68. Defendant demurs, ſuppoſing 
the Words, being to Michaelmas 68 |, there was 
not an entire halt Year, the Day being to 
be excluded, and for that, Vide 1 Cro. 702. 
Per Cur, it is true in Pleading, /; tale feſtum 
will exclude that Day ; but in Caſe of Re- 
ſervation, the Conſtruction is to be govern- 
ed by the Intent. 1 Vent. 292. Pigot and 
Bridge. 5 
Covenant, That he ſhall have and enjoy. 
Breach, That J. S. brought Treſpaſs and re- 
covered; it was moved in Arreſt of Judg- 
ment, becauſe it doth appear that he that re- 
covered had Title. Serjeant Levins, here is an 
expreſs Covenant, That he ſhall enjoy, and 
he 15 diſturbed in his Poſſeſſion, though upon 
no Title. Dier 328. a. Vaughan 120. Hob. 35. 
2 Vent. 46. 5 | 
The Breach aſſigned was, That B. habens 
jus Precedens, to the Plaintiff's Conveyance, 
Virtute Tituli did enter, and good, though it 
had been plainer to have ſaid, Legale jus (con- 
tra, Nelv. 30.) Had the Covenant been againſt 
the lawful Title of J. S. the Breach muſt 
have been ſo. 3 Keb. 41. Procter and Newton. 
Leſſor covenants, That the Leſſee ſhould 
peaceably and quietly enjoy the Land let du- 
ring the Term ; Plaintiff declares, That a 
anger entered upon him, and ouſted him, 


wWith- 
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The Law of Covenants. 
within the Term. Per Rolls, the Covenant in 
this Caſe is broken, though he be a Stranger. 
Stiles p. 67. 

Leſſor covenants, That the Plaintiff and 
his Wife ſhall eqzoy it during the Term, 
without the Interruption of him, or F. his 
Wife, and the Expulſion is laid of the Plain- 
tiff only, yet it's good, becauſe the Husband 
hath the ſole Profits and Poſſeſſion; and al- 


though the Entry of the Leſſor is not al- 


ledged to be by Title, ſo as he is meerly a 
Tort Feaſor, and though he might have 
Action of Treſpaſs againſt him. Cro. Fac. 
183. Lady Platts Caſe. 

A. leaſed to B. certain Land for 40 J. per 
Amum, and a Stranger covenanted with A. 
That B. ſhould pay unto him the 40 J. for the 
Farm, and Occupation of the ſaid Land: 
4. brought Action of Covenant, Defendant 
pleaded, That before the Day of Payment 


the Plaintiff ouſted B. of his Farm: It was 


moved, That it was no Plea, becauſe this 
was 2 collateral Sum, and not for Rent iſſuing 


out of the Land; alſo, the Defendant is a 


Stranger to the Contract for the Farm. Cu- 
ria contra, for the Defendant hath cove- 


nanted, That the Leſſee ſhall pay for the 


ſaid Farm and Occupation 4ol. ſo it is as a 
Conditional Covenant; and here is, wit 
pro Quo. And here the Conſideration upon 
which the Covenant is conceived, (eil) the 
Farm and the Occupation of it is taken a- 
way by the Act of the Plaintiff himſelf. 
2 Leon. 115. Bedill's Caſe. 

In Action of Covenant a Breach was aſſign- 
ed by the Leſſee, That he did not qui 
enjoy it, &c. Leſſor pleads in Bar, that the 


Covenant was, That the Leſſee performing 
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Performing the Covenants, and paying his Rent, ſhould 
— enants quietly enjoy, Cc. Per Windham, theſe Words, 
che Rente [Paying the Rent] is no Covenant Prece. 
dent, but rather Concomitant, and is liable 
to Conſtruction as the ſubje& Matter is; but 
here clearly it can be no Condition, being 
an uſual Clauſe at the end of all Leaſe, 
Per Cur, and yielding and paying makes no 
Condition, in Babington and Allens Caſe. 
2 Keb. 9. 23. Sid. 2 1 Keb. 895. Cox and 

Griffth. © 2 | 
Covenant, for that the Teſtator ſold to 
the Plaintiff 20 Tun of Copperace, and a- 
greed with the Plaintiff, That if he failed of 
the Payment of ſuch a Sum at ſuch a Day, 
that he might quietly have and enjoy the 
ſaid 20 Tun of Copperace ; and alledged in 
facto, That the Money was not paid at the 
Day, & quod non potuit habere & gaudere, the 
ſaid 20 Tun of Copperace. Action was 
brought, and Judgment was againſt the De- 
fendant, by gibil dicit, and a Writ of Enqui- 
ry of Damagesawarded, and 2601. Damages 
retorned. Per Cur, the Declaration is not 
good, in that he aſſigned not a ſufficient 
Quad um po. Breach, Quod non potuit habere & gaudere, Cc. 
tuit habere && Without ſhewing how, and by whom he was 
gaudere, with- diſturbed, is not ſufficient, for it ought to ap- 
— pear to the Court that it was a lawful Di- 
7 ſturbance, otherwiſe there is not any Cauſe 
lawfa) Di. of Action; for the Goods being ſold to him, 
ſturbance, no if he were legally diſturbed, he hath a ſuth- 
Covenant lies. CienteRemedy, and is not to maintain an 
Action of Covenant; and of this Opinion 
was all the Court: And though Judgment 
a; was given againſt the Defendant by nihil dicit, 
Judgment by Vet per Cur, he came time enough to alledge 
»6hil dicit. this Matter, for until the laſt Judgment he 
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may well inform the Court of the Inſuffi- 

ciency of the Declaration ; and the Court 

ſeeing it inſufficient, ſhall abate it. Cre. 

Eliz.-914. Chantflower verſus Prenſtly Uxor, &c. 

Nl. 20. Meſme Cale. "fi 
Covenant, for that the Defendant 35 Eliz. 

let to him the Barton of B. for 6 Years, and 
covenanted, That he ſhould enjoy it during 

the Term quietly ,and diſcharged from Tythes, 

&c. and further, That it the Tythes were 

demanded and recovered againſt him during 

the Term, that he ſhould recoup in his 

Hands ſo much of the Rent as the Tythes a- 

mounted to: For Breach he ſheweth, that in 

42 Eliz.. the Perſon ſued him for the Tythes 

of Corn growing there in the Years 38th and 

39th of Elix. whereupon it was demurred. 

Per Cur', This Suit, after the Determination Suit on quiet 
of the Term, was a Breach of Covenant, Enjoymenr, 
for he did not enjoy it diſcharged, &. which after the De- 
is not intended of a real Diſcharge, for it 2 
appears not to be the Intent of the Parties, good Breach 
becauſe it is agreed, that if he were ſued he if well aſſign-· 
ſhould recoup as much of the Rent in his ed. 

Hands ; but their Meaning was, he ſhould 


he is as greatly prejudiced by a Suit after the 

Term, as if he had been ſued before the ex- 

piration of the Term : But becauſe it was 

not alledged that the Suit was lawful, or that 
the Tythes were due, (for he was not bound 

to diſcharge him from illegal Suits) the 

Breach was not well aſſigned. Cre. Elix. 916, 

917. Launing and Lovering. 


Covenant 


Security need curity; Sed non alloc, for they need not give 
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Covenant to give Security upon Procurement of a 
Office to pay ſo much Nearly. 


The Defendant covenanted, Whereas the 
King had granted the Office of Aulnegeor to 
the Duke of Lenox, who had made the Plain- 
tiffs his Deputies for 7 Years, of all Places ex. 
cept Colcheſter; that the Defendant covenanted 
with them, Whereasthe ſaid Duke had made a 
Deputation of that Office in Colcheſter for two 
Years, he would procure a Deputation to them 
for 7 Years, in the ſame Manner as Everden had 
it; Proviſo, That they upon the making thereof 
ſhould give Security for the Payment of 100. 
per Ann. Rent for it, and Performance of Co- 
venants ; and they alledged, that they were 
always ready to give Security for the Rent, 
and the Defendant had not procured the De- 
putation. Defendant demurs : 1. Becauſe 
they do not alledge Performance of the Pro- 
miſe, but only a Readineſs to have given Se- 


not be given Security till Deputation made, and the Non- 


till Deputa- 
tion made. 


performance of the Promiſe ought to come 
on the other Part. 2. Becauſe it is not ſhew- 
ed that they required a Deputation to be 
made, and the Qualſty how the other was 
made, nor in facto, that there was any De- 
putation made to Everden; Sed non alloc, for 
the Covenants mention that there was a De- 
putation, and he is eſtopped to ſay the con- 
trary; and at his Peril he ought to procure 
ſuch a one to the Plaintiffs as the other was, 
and that the Defendant ought to procure 
it immediately after the two Years expired, 
that the Plaintiffs might not loſe the Profits 
thereof after they were due. 3. Becauſe 


they ſhewed not the Breach according — 
the 


ß . A 


The Law of Covenants. 205 


the uſual Form, Et fic non tenuit conmventionem The Conclu- 
in hoc, &c. Sed per Cur, there being a Breach ſion, E fie non 
chereof ſufficiently alledged, they need not ; 2 
make a Repetition. Cro. Jas. 297. Berwick omitted. 
verſus Gibſon, in Com Scac. | 
Debt on Bond of 20 l. for Performance of 
Covenants, by G. Butterfield verſus N Marſhal: 
Plea, Thar the Indenture was made ſuch a 

Day, Cc. Per que Teſtatum exiſtit, That V. M. 

tad given and granted to the Plaintiff one 

Meſſuage, Oc. ac etiam Libertat', ingreſſ” z egreſſ”, Liberty of 
& regreſſ', ad omnia tempora extunc ad prædict re egreſſ®, 
G. B. (the Plaintiff) bered & affign' ſum ad n 47 to 

yrs” ; rom # 

pro & tranſ”, Oc. ac etiam in tran & a longo Well for Wa- 
atrio, G c. ad puteum | Anglice, the Well] ad- ter. 

jungen & ſove exiſten prox” ad domum, &c. ibid. 

haurire & petere aquam ibid. pro ejus & eorum ne- 

ceſſar” & convenien occaſioni bus & uſibus ipſo & ipſis 

ſalven unam tertiam partem onerum quo de tem- 

ore in tempus contingerint cira reparationem dicti 

putei & funium ſucularum, ¶ Ang! Curbs | Hauſtrior 

[ Ang! Buckets ] & Urenſil ad inde pertin. Hab. in 

Fee, Covenant to warrant the Premiſſes. 

Covenant, That the Defendant, ad tempus ſi 

gilliationis & deliberations ejuſdem Indenture ſtetit 

fait ſeifit' de & in dicto Meſſuagio & Premiſſis 

cum pertin & qualibet parte inde de & in bono 

certo Legali abſoluto & indefecibili ſtatu hereditat 

in feodo ſimplici in poſſeſſione abſq; aliqua condi- 

tione del limitatione aut al materia vel re qua- 

ung; in af Perſona ſiuve Perſons quibuſcunq; ad 

alterand, mutand, «ut deſtruend eundem. And 

allo, that he the ſaid Milliam Marſhal had full 

Power, Cc. to grant, &c. Et quod ipſe dict. 

George Butterfield, hered' & aſſign ſui de tem- 
fore in temp & ad omnia tempora extuxc legitime 
pacifice . quiete berent, tenerent & genderen: 5 

Meſſaag & Premiſſa pred cum pertin & quo 
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Covenant to give Security upon Procurement of as 
| Office to pay ſo much Nearly. 


The Defendant covenanted, Whereas the 
— had granted the Office of Aulnegeor to 
the Duke of Lenox, who had made the Plain- 
tiffs his Deputies for 7 Years, of all Places ex. 
cept Colebeſter; that the Defendant covenanted 
with them, Whereasthe ſaid Duke had made a 
Deputation of that Office in Colcheſter for two 
Years, he would procure a Deputationto them 
for 7 Years, in the ſame Manner as Everden had 
it; Proviſo, That they upon the making thereof 
ſhould give Security for the Payment of lool. 
per Ann. Rent for it, and Performance of Co- 
venants ; and they alledged, that they were 
always ready to give Security for the Rent, 
and the Defendant had not procured the De- 
putation. Defendant demurs : 1. Becaule 
they do not alledge Performance of the Pro- 
miſe, but only a Readineſs to have given Se- 


curity; Sed non alloc, for they need not give 


Security till Deputation made, and the Non- 
performance of the Promiſe ought to come 
on the other Part. 2. Becauſe it is not ſnew- 
ed that they required a Deputation to be 
made, and the Qualtty how the other was 
made, nor in facto, that there was any De- 
putation made to Everden; Sed non alloc, for 
the Covenants mention that there was a De- 
putation, and he is eſtopped to ſay the con- 
trary ; and at his Peril he ought to procure 
ſuch a one to the Plaintiffs as the other was, 
and that the Defendant ought to procure 
it immediately after the two Years expired, 
that the Plaintiffs might not loſe the Profits 
thereof after they were due. 3. Becauſe 


they ſhewed not the Breach according - 
the 
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the uſual Form, Et fic non tenuit conventionem The Conclu- 


in hoc, Cc. Sed per Cur, there being a Breach — fi "= 


tionem in hee, 


thereof ſufficiently alledged, they need not 
make a Repetition. Cro. Far. 297. Berwick 
verſus Gibſon, in Com Scac. | 
Debt on Bond of 20 l. for Performance of 
Covenants, by G. Butterfield verſus N Marſbal: 
Plea, That the Indenture was made ſuch a 
Day, Cc. Per que Teſtatum exiſtit, That . M. 
dad given and granted to the Plaintiff one 


— Cc. ac etiam Libertat, ingreſſ', egreſſ”, Liberty of 
& regreſſ', ad omnia tempora extunc ad prædict 1s G — _ 1 
— 2 

ell for W 
atrio, G c. ad puteum | Anglice, the Well] ad- ter. "— 


G. B. (the Plaintiff) bered & aſſign ſus ad 
pro & tranſ, Oc. ac etiam in tranſ” & a longo 


jungen & ſroe exiſten prox' ad domum, &c. ibid. 
haurire & petere aquam ibid. pro ejus & eorum ne- 
eſſar” & convenien occaſionibus & uſibus ipſo & ipſis 
ſalven unam tertiam partem onerum quo de tem- 
ore in tempus contiugerint cira reparationem dicti 
Putei & funium ſucularum,[ Ang! Curbs ] Hauſtrior 
[ Ang! Buckets ] & Utenſil ad inde pertin. Hab. in 
Fee, Covenant to warrant the Premiſſes. 
Covenant, That the Defendant, ad tempus ſi 
gilliationis & deliberations ejuſdem Indenture ſtetit 
fait ſeiſit' de & in dicto Meſſuagio & Premiſſis 
cum pertin & qualibet parte inde de & in bono 
certo Legali abſoluto & indefecibili ſtatu hereditat 
in feodo ſimplici in poſſeſſione abſq; aliqua condi- 
tione del limitatione aut al materia vel re qua- 
eunq; in al Perſona ſrue Perſonis quibuſcunq; ad 
alterand, mutand', cut deſtruend eundem. And 
allo, that he the ſaid William Marſpal had full 
Power, Cc. to grant, &c. Et quod ipſe dict. 
George Butterfield, hered & aſſign ſui de tem- 
pore in temp & ad omnia tempora ext#uxc — 
pacifice & quiete heren, tenerent & gouderent, 
Meſſuag* & Premiſſa pred cum pertinꝰ & unn 


det 


/ 
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libet pertin inde abſq; ill legali impedimento mo- 
leſtatione aut interruptione quibuſcunq; de ipſo W. M. 
Hered Executor vel Aſſign” ſur aut ull, al Perſo- 
næ ſrue Perſonis legit claman' a per vel ſubter eum 
vel eos a quibus ipſe clamabat ac etiam exonerat 
acquietat & liberat de & ab omnibus & omni- 
modes prior aut alis Barganis venditionibus, Cc. 
ac de 6 ab omnibus ali titulis moleſtizs oneribus 
& incumbrancits quibuſcunq; habit fact permiſſ”, 
Commiſſ, vel perpetrat | Ang! done] per ipſum 
W. M. Hered, Exec & Adminiſt ſuos aut per 
ull' al, Perſonam vel Perſona, quaſcunq; legitime 
claman a per vel ſubter eum eos aut aliquem eorum, 
And the ſaid V. M. further covenants for 
himſelf, Cc. That he the ſaid V. M. and 
Maria his Wife, & eorum Hered ac omnes & 


fingul al Perſona & Perſonæ & eorum hered tunc 


babentes, clamantes aut pretendentes, Here ull Le- 
gale Titulum Statuum jus, c. de tempore in tem- 
pus & ad omnia tempora extunc infra ſpatium 7 an- 
norum, Oc. facerent, &c. Further Aſſurance, 
( vix. ) tal ulter & alia legalia & renabilia actu 
& acta rem & res deviſament' & deviſamenta, 
aſſurancia, & conveyanciam in Lege, c. foret per 
finem, fines, Feoffment, recupation', Go. 


Defendants plead general Performance. 
uod bene & fideliter, performaver, obſervaver, 
pimplever, tenuer & cuſtodi ver omnia & ſingula 
Conventiones, Conceſſiones, &c. Ex ejus & eorum par- 
tibus C vicibus obſervand performand', Cc. Se- 
cundum formam & eſfectum Indenture illius & 
Conditions prad'. Et hoc paratus. 


Perclud non, Qui a proteſtando quod præd W. M. 
non performavit aliquod in Indentura predict 
content ex parte ſua per implend in fact idem Geo. 
dicit quod præd Willielmus, ad præd tempms fi. 
gillationis & deliberations, Ind præd non fuit 

4 ſeit 
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The Law of Covenants: 
itns de pluteo præd in feod' ſimplic ſecundum for- 
— & YAM conventionis ſue præd in Inden- 
ura ſua pred ſuperius content prout præd Ni- 
cholaum ſuperius placitando allegavit. Et hoc petit 
quod, Oc. 
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One Exception was taken by the Defen- 
dant's Council to the Replication, for that 
the Plaintiff had aſſigned a Breach, That preach not 
the Detendant, at the Time of the Sealing, well aſſigned. 
Cc. of the ſaid Indenture, was not ſeized 
„ In Fee of the faid Well, where there was 
„not any Covenant in the Indenture, that he 
vas ſeized in Fee: And of this Opinion was 
3 Jul che Court. But the Defendant ought to 
* 


have alledged, That the Plaintiff had not 
„ ay Power to grant the ſaid Liberty to draw 
„Vater out of the Well. | 
9 An Exception was taken to the Plea, that 
„ it was not good, for in the Indenture there : 
+ Iba Covenant for quiet Enjoyment, without Covenant for 
3 {interruption of any Perſon, &. claiming un- Wt Enjoy- 
Fu tt ny ment. 
5 der V. M. Cc. ac etiam exonerat acquietat, & c. 
182 omnibus incumbrancis, Cc. and to 


* ſuch Covenant the Plea of Performance ge- 

nerally is not good: But the Defendant ought 
ce. Ito have pleaded, That the Lands at the 
* Time of the Conveyance were not incumbred 


in any Manner; but the Plea, as it is now, 
as much as if he had ſaid, That he had diſ- 
charged the Lands of all Incumbrances ; 
Which is ill, for he ought to have ſhewed 
ow. | 

M. It was further objected to the Plea, that it 
Jig Nas not good in Reſpect of the Covenant 
W_ Por further Aſſurance, for it is, that he ſhall 
s þ- ke all further Aſſurance, either by Fine, 
fait eoffment or Recovery, or all of them, or 
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ſome of them, or by other Means, as ſhall 


be by Plaintiff or Council adviſed or re- 


Covenant for 
further A(- 
ſurance. 


quired : To this Covenant he ought to have 
pleaded, either that no Aſſurance was deviſed 
and required, or that ſuch Aſſurance was de. 
viſed and required, and no other, and that 
he had executed that which was deviſed 
and required; and it is commonly plead. 


ed in the Books, Quod Concilium non dedit al. 


viſament, which is a Proof that Performance 
generally is not a good Plea. Theſe Excep. 


tions were proved by the Precedents. Cole 


Entr. 65. b. & c. 135. b. Cc. 147. 4. b. 244, 
245, & 635. 4.b. 

But the Court was of Opinion, That the 
Plea was good in Subſtance, though it wx 
not the beſt fort of Pleading ; it was ſaid 
That che better ſort of pleading Performance: 
of Covenants for further Aſſurance was as is 
before objected, and to maintain the Plea 
Caſes of Chapman. Cro. Car. 76. Briſco and 
King. Cro, Fac. 281. 2 Mod. 36. Lit. Pl. 193 
But per Cur, admitting the Bar was not 
good, yet for as much as it appears tha 
the Plaintiff by his own ſhewing had no 
Cauſe of Action, he cannot have Judgment; 
and he had Leave to diſcontinue. 1 Lut. Bu. 
ter feld and Marſhal. 
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+ HAP. XXII. 
. Covenant to make Aſſurance. 
ſed - 


ad FT a Covenant be, to aſſure certain Lands To aſſute 

to ſuch Perſon as the Covenantee ſhall ſuch Land to 
name, and after he aſſures this to the Cove- —— 
nantee himſelf; this is a good Performance nantes hall 
of the Covenant, though it be not alledged name. 
that he named himſelf, for this Acceptance 
is a Nomination of himſelf. M. 13 Fac. 
Heaſy and Wild. 
if Covenant be to make ſuch Aſſurance 
to the Covenantee as the Covenantee ſhall 
adviſe, and after the Covenantee deviſeth an 
Indenture, and tenders it to him, and he re- 
quires Time to ſhew it to his Councel to ad- Time to ad. 
viſe with, which the other denies to him, viſe with 
yet if he ſeal ir riot preſently, the Couneel. 
= wang is broken. 2 Rep. 3. Manſer's 

e. | 
If one covenant to ſurrender a Copyhold If one cove. 

Eſtate to the Uſe of A. and his Heirs, it nanf w fur. 
muſt be an effectual Surrender, and it's no r 
compleat Surrender till it be preſented in muſt be a 
Court, and he ought to procure it to be ſo effectual Sur- 
done: As if a Man covenant to make aFeofF. render. 
ment to me upon Requeſt, if I requeſt him 
to make a Deed of Feoffment, with Letter 
of Attorney to B. to make Livery to me 
and he doth this accordingly, this is a good 
A 1] Inception; yet if Livery be not made, it's a 
Breach. Shaun and Belly. Tr. 1631. 


* In 


The Law ot Covenants; 
In Covenant on Articles, to pay upon 
St: homns's-Day, the Plaintiff making a good 
Eſtate, & licet, the Plaintiff had performed, 
though Defendant did not. Defendant pleads. 
ready to Pay and Tender, and that the Plain- 
tiff made no Aſſurance. The Plaintiff re- 
lied, That he ſealed a Feoffment, and the 
fendant neglected to take Seiſin. Defen- 
dane demurs, becauſe here is no ſufficient 
Averment without Notice of the Character 
made; and when and how he will execute 


it; for he, making a good Eſtate, is a Con- 


Wbat is not 
a reaſonable 
Aſſurance. 


dition Precedent to the Payment, which the 
Court agreed; and where a Precedent Con- 
dition is expreſs d, it muſt be averred in the 
Declaration, and u Licet, the Party had per- 
formed all on his Part is not ſufficient : Judg- 
ment pro Detendant. Large and Cheſhire. 
2 Keb. 801. 1 Ventr. 147. Meſme Cale, 

A. covenants with B. to make ſuch reaſona- 
ble Aſſurance to B. in Fee of ſuch Land, re- 
ferving to A. and his Heirs 20 J. Rent per 
Annum, as Council ſhall adviſe, and after B. 
tenders to A. a Deed- Poll, by which A. ſhall 
enfeoff B. of Land in Fee, reſerving the 
laid Rent to A. in Fee: This is not any ſuch 
reaſonable Aſſurance to bind A. to ſeal it, 
for this is a Rent-Seck, and the Deed be- 
longs to the Feoffee ; and then A. without 


the Deed cannot have any Remedy for the 


Rent. 1 Rol. Abr. 423. Guppage and Aſcue, 
it ought to have been a Feoffment by Inden- 
ture rendering Rent. &N 

The Condition or Covenant is to make an 
Eſtate of Inheritance to the Obligee or Co- 
venantee, at ſuch a Day and Place: The 
Defendant pleads, He was ready at the Day 


and Place to make it, Cc. Plaintiff 9 
er 
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Per Cur, the Plea is ill, he ought to give No- Notice of 

tice what Eſtate of Inhericance he would 8 

make him. Stiles 61. Allen 24. Brook and 3 

b Brook. 5 Rep. 22. 4 

If a Man covenants to make a Conveyance 
of certain Lands ; if a Warranty or Cove- Warranty or 
nant be put into the Deed, he is not bound CO nints 


to ſeal it. 1 Rol. Abr. 424. Raym. 190. 2 Cro. = to be put 


571. | 
The Condition. or Covenant is to make 
ſuch Aſſurance to the Obligee or Cove- 
nantee as the Obligee or Covenantee ſhall 
deviſe ; and after the Covenantee deviſeth 
an Indenture and tenders this to him, and 
he requires Time to ſhew it to his Councel, Time to ad. 
he muſt ſeal ic preſently, for the Covenant is 
peremptory. I Anderſon 122. Caſe 117. An- 
drews and Eddon, 1 Rol. Abr. 424. Hooton and 
Crook. 2 Rep. 3. Manſer's Cale. 

If a Man is bound to make good abſolute 
— Aſſurance in Fee of Copyhold 

ands, or others, it muſt not only be an ab- 
ſolute, but an effectual Conveyance. If a 
Man be bound to ſurrender a Copyhold to 
the Uſe of A. and his Heirs, on Conſidera- 
tion of Money, if he ſurrender into the Te- 
hant's Hands, he muſt get it preſented, for 
ic muſt be an effectual Surrender. As if a 
Man be bound to make a Feoffment to me Covenant to 
upon Requeſt, if I requeſt him to make a make a Feoff. 
„ Deed of Feoffment, with Letter of Attorney ment, he muſt 
1- to B. to make Livery to me, and he doth ſo, make Livery, 

this is a good Inception ; yet, it Livery be | 

n not made, it is a Forfeiture of the Condition, 
0 I Rol. Abr. 425. Shaw and Belby. -= ad 
je One is bound to aſſure 20 Acres of Land, How Acres 
che Acres ſhall be accounted according to full bez, 
s. | the Eſtimation of the Country where the ed. 
er P 2 N Lands 
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Lands lie, and not according to the Meaſure 
limitted in the Statute. Cro. Elix. 665. Some 
I and Taylor. | 

A Man by Deed indented, bargained and 
ſold Lands to another in Fee, and cove- 
nanted by the ſame Deed, to make him a 
ood and ſufficient Eftate in the ſaid Lands 
efore Chriſtmas next, and afterwards before 
Where a Bar- Chriſtmas the Bargainor acknowledged the 
gain and Sale Deed, and the ſame is enrolled. Per Cur, by 
incolled doth that Act the Covenant is not performed, for 
— E- he ought to have levied a Fine, or made a 

fate. Feoffment. 3 Leon. p. 1. Bendle, Numb. 15. 


In Covenant to make Aſſurance, who to do the 
Firſt Ad. 


One covenants to make an Eſtate in Fee at 
the Coſts of the Covenantee, the Covenan- 
tor is to do the Firſt Act, (viz.) To let him 
know what Conveyance he will make : So 
Twiford and Buckley's Caſe, upon an Indenture 
of Covenants ; wherein one of the Parties did 
covenant to make a Leaſe for the Life of the 
Covenantee, and for Two other Lives as 
he ſhould name, and the Covenantor was 
to give Poſſeſſion. The Breach aſſigned 
was, That the Defendant had not made 
Livery - and Seiſin, and upon Performance 
pretended, the Plaintiff did demurr ; and, 
upon great Debate, it was reſolved that the 
Covenant was not broken, for that the Plain- 
tiff had not done that which was firſt to be 
rformed on his Part, (viz.) to name the 
Lives. 2 Med. 75. "PHT EB. 
Covenant or Statute with Defeaſance, to 
make ſuch good Aſſurance of an Houſe to 


. with ſuch Covenants: which he ſhould 


The Law of Covenants, 213 
accept and ſignify under his Hand to be rea- 
ſonable, or ſhould pay to him before the 
iſt of Auguſt 3 50 l. He ſurmiſeth he was al- 
ways ready to make the Aſſurance, and that 
the ſaid V. had not ſignified what Aſſurance 
he would accept, nor required any. Per Car, 
He is not bound to deviſe any Aſſurance or 
Eſtate ; but it is in his Election to accept an 
Eſtate tendered, or the Money, and there 
cannot be an Acceptance but where there is 
a Tender on the other Party, and therefore 
the other Party ought to have deviſed the 
Eſtate, and procured V. to accept thereof, 
otherwiſe he ought to pay the Money. Cre. 
Eliz. 718. Mills and Wood. 
Covenantor covenanted with the Cove- 
nantee, That he, at the Coſts of the Cove- 
nantee, would aſſure ſuch Lands to him before 
ſuch a Day; the Covenantor ought to do the 
Firſt Act, (viz.) To give Notice what Aſſu- Notice where 
rance he will make, ſo as the other may —2 
know what Coſts he is to tender; aliter, if 
he covenant to make ſome certain Aſſurance, 
as Fine, Feoffment, &c. Cro. Eliz. 517. Hal- 
lings and Connard. Owen 157. Moo. 457. & 
J Rep. 22. Meſme Cale; and it's all one when 
the Covenant is general, and when it is par- 
ticular, as to make a Feoffment, the Cove- 
nantor ought to do the Firſt Act there if he 
will have it by Parol or Indenture. 
The Aſſurance ought to be drawn accord- 
ing to the Covenant; it was agreed 22 Jan. 
28 Elix. That the Defendant ſhould make an 
Indenture of Bargain and Sale of all the 
Lands, which the Defendant then had in 
Yarmouth, and on 14 Sept. 29 Eliz. the Plain- — — 
tiff tendered to the Defendant an Indenture Sai not mr. 
of Bargain of all the ſaid Lands, which he ranted by the 
18 then Agreement. 
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Aſſurance a- 
gree in Sub- 
ſtance with 
the Cove- 
nants, good. 


The Law of Covenants. 


then had in Yarmouth, Hab to him and his 


\Heirs, ſecundum Concluſionem & Agreeamentum 


æd, which the Defendant refuſed to ſeal. 
he Indenture of Bargain and Sale is'not 
warranted by the Agreement, becauſe it may 
be he had other Lands on the 14th of Sept. 


39 Eliz. than he had at the Time of the 


Agreement, ſo need not to ſeal it, though 
in Truth he had not any more Lands : Tho' 
Poph. ſaid, if he had more Lands he ought to 


have ſhewed it. Cro. Elix. 660. Keeble and 


Brown. 
If the Aſſurance drawn agrees in Subſtance 


with the Covenants, though rhey vary in 
Words, it is not material ; as if it were 
covenanted to aſſure all his Lands in D. 
and the Aſſurance is drawn by particu- 
lar Names: It is good. Bid. 

When I am obliged, that F. S. who is a 
Stranger, ſhall levy a Fine to the Obligee, 
the Obligee is bound to ſue forth a Writ of 
Covenant, for it's no Reaſon to compel the 


Obligor, who 1s a Stranger to the Eſtate 


that paſſeth by the Fine, to ſue a Writ of 


Covenant; but if I am obliged to you, 


that J. S. ſhall levy a Fine to FJ. N. in 
ſuch Caſe the Fine ought to be levied at 
my Peril, though 7. N. will not fue a Writ 
of Covenant. Winch. 29. Hill and Wald- 
Win. | | 

If one do covenant generally to levy a 


Fine of Lands, he is not bound thereby to 


go before Commiſſioners by Dedimus. Stiles 
Pra Reg. 75» = | 


Dele 
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. Debt upon Articles, Chaloner werſus Davis. 
_ Debt for 100 l. and declares, That by Arti- 
y cles of Agreement, 1 Maii, 8. W 3. between 


the Plaintiff and Defendant, Pf, It was a- 

reed between the Parties aforeſaid, and the Covenant to 
laintiff covenanted that he, and all Perſons make Aſſu- 
claiming under him, ſhould make to the De-. 
fendant a good and ſufficient Title, Aſſurance, 
d and Conveyance, of certain Lands, upon or 

before the 17th Nov. then next enſuing. Se- 

.condly, The Defendant covenants with the 
Plaintiff, that he or his Aſſigns, tempore exe- 
curion &. ſigillation' ta! Conveyance, and in 
Conſideration thereof would well and — 
pay, or cauſe to be paid unto the Plaintiff, 

is Executors, Adminiſtrators, or Aſſigns, 
1 the full and juſt Sum of 503 l. at the Houſe 
b of Sir Francis Child, ſituate, &c. and ſome 
of other Articles, both bind themſelves in 109, 
5 for Performance. The Plaintiff avers, he had 


1 erformed all the Covenants and Articles on 
of is Part, and that the Defendant had not kept 
, the Articles and Covenants on his Part; and 


* particularly the Plaintiff avers, that he and 
at one Robert Markam, of, Cc. poſt confection 
it pred ſcripti Articulorum præd & ante pred 
4 17 Diem Nov in eodem ſcripto Articulorum men- 
tionat, ſcill 16 Die eiſdem Menſis Novemb ( eo- 
2 dem Roberto Markham) poſſeſſunat' exiſten de & 
0 in tenementis & præmiſſis præd pro reſid duorum 
les Terminorum Annorum reverſione inde prefat Mello 
Chaloner (le Plaintiff,) Haredibus ſuis ſpec- 
tan apud S. pred' quandam Indenturam ſuam 
Barganie & vendition de Tenementis ac pre- 
miſſis præd in ſcripto Articulo & pred men- 
bt tionat fecer & ſigi _ & ut facta ſua Inden 
| | 1 tur 


The Lam of Covenants. 
tur ill ad uſum ipſins Ibomæ Davis adtunc & ibid 
deliberavere pro quam quidem Indentur pred 
Willielmws Chaloner & Roberts pro & in conſi- 
deratione ſeperal ſum 5 5. &c. eiſdem W. C. G. 
Robert in mani bis reſpective ſolut (and fo re- 
cite the Leaſe for a None and then recites 
the Releaſe dated 17 Nov. ſealed and delive- 
red to the Uſe of the ſaid Thomas Davs. The 
ſaid Tho. Davy did grant, teleaſe and con- 
firm (in Conſideration of 503 J. bone, &c. 
in manibys mentionat fore ſolut ] and the ſaid 
XR. M. in Conſideration of F . and ſo recites 
the Releaſe, &c. And the Plaintiff avers, that 
he was then _ ———— , and 2 
ue poſtea fuit & adbuc paritus exiſtit 
2 ; N Thome (le Deferdane) facer & 
procurare fier aliquam aliam conveyauciom de Te- 
nements && Premiſſic pred * formam Ar- 
ticulorum prædict: And further avers, that the 
Defendant poſtes ſeilt præd 17 Die Nov. apud 
S. præd de Prawiſfis notitiam babuit. Et ſic inde 
notitiam habens præd ( le Defendant ) Indent 
ill ſe agreeare ſeu ill de eiſdem M. Chaloner & 
Roberto ut fact eorund N. Chaloner & Robert 
præd Thome acceptare adtunc & ibid penitus recu- 
 ſavit & adbuc recuſat & præd ſummam 503 |. 
eidem M. Chaloner ſecundum formam & eſfectum 
ſeript Articulur præd pred Thoma ſeu Aſſignat ſui 
non ſolver ſeuſolvi ccuſa ver. Sed ill eidem Wills 
Chaloner ſolvere fecundum formam & effetum 
© Articulorum præd, prad' Thomas contradixit & ad- 
Luc contradicit per quod Actio accrevit eidem Willo 
Chaloner ad exigend & habend de pred Thoma 
"pred 100 þ pred tamen Thomas licet ſepius re- 
quiſit Orc. ad damnum 20 1, Et inde, &c. 
ö Demurrer. 5 27927 4a 


Theſe 
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The Law of Covenants: 
Theſe Exceptions were taken to this De- 
claration. | 


1 Except. That the Execution of the Con- Where the 
veyance ought ro precede the Payment of the Execution of 


Money ; and then if the Plaintiff hath no — 


ſufficiently ſhewed that he had executed ſuch 
Conveyance, he hath not well entitled him- 


of the Money: And it was ſaid by the De- 
fendant's Council, that by the Articles no 
Day certain was appointed for the Payment 
of the Money, but this by the Agreement 
of the Parties was to be reduced to a Cer- 
tainty by the Act of the Plaintiff, viz. the 
Execution of the Conveyance: By the Arti- 
cles, the Conveyance was to be made upon or 
before the 17th of November then next en- 
ſuing ; and, as it ſeeems, if the Plaintift had 
executed a —— way before this Day, he 
might have had Action for the Money imme- 
diately afrer, by which it is proved the Du- 
ty accrues to the Plaintiff after the Execu- 
tion of the Conveyance, and not before, If 
the Covenant had been to convey the Lands 
on a Day certain, then there had been ſome 
Colour that the Words, tempore executionts G- 
in conſideratione inde, 8c. ſhould refer to the 
ſaid Day, and not to the Execution of the 
Conveyance ; and yet in fuch Caſe it hath 
been adjudged, that the Payment of the Mo- 
ney ſhall refer to the Act to be done, as was 
in the Caſe of Elwick and Cudworth, 1 Lut. 
and fo the Caſe of Shales and — Intr. 
10 . 3. B. R. where the Plaintiff covenants 
with the Defendant to tranfer to the Defen- 
dant 400 J. in the Bank Stock, and the De- 


fendant covenants that he would accept a 


ayment of 
ſelf to the Action, and the Execution of the the Money, 
Conveyance ought to precede the Payment ot not. 


616 
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and that he, tempore tranſlations inde, would pa 
ſo much to the Plaintiff; and in Action — 


the Breach of this Covenant the Plaintiff de. 
calares, that he had given Notice to the De. 


fendant, that he at ſuch a Day and Place 
would transfer, Cc. and appointed the De. 


fendant to be there, &. which he had refu. 


ſed, and the Breach was aſſigned in the Non. 
payment of the Money; but upon Demur. 
rer, Judgment was given for the Defendant 
for that it appears by the Plaintiff's own 
ſhewing that there was not any Transfer, 
and ſono Money was due: The Opinion d 
the Court was, that the Execution of the 
Conveyance. was to precede the Payment o 
the Money. } - 
And as to the Point of pleading the Execi 
tion of the Conveyance, it was not well plez 
ded,for that upon the whole Matter there wx 
a Surrender of the Intereſt of Aartham to the 
Plaintiff, and by Conſequence the Leaſe fora 
Year was only the Leaſe of the Plaintiff, and 
then the Plaintiff ought ro have declared up 
on the Truth of his Caſe, according to th 
eration of Law, upon all the Matte 
of Fact of the Caſe, which not being dom 
the Declaration for this is ill; and theſe C 
ſes were cited to prove it, 2 Sand. 96. Chef 
and Williams, Noy. 66. Cook and Brombil 
1 Med. 14 Hall and Seabright, 7 Rep. 24. 
But's Caſe, 2 Vent. 149. Lade and Baker, | 
260, 266. And the Opinion of the Court, tha 
for this the Declaration was ill; for it un 
ſaid, Tenant for Years may not make a Lea 
within the Statute of Uſes, and by this Men 
to give Poſſeſſion to the Defendant, to mal 
him capable of a Leaſe of the Reverſion. 
2 Except; to the Declaration, T . 
| tick 
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The Law of Covenants, 
Articles the Plaintiff was to ſeal and execute 
to the Defendant and his Aſſigns a good and 
ſufficient Aſſurance, &c. and the Declaration 
De- is, That he had ſealed and delivered to the 
acl Uſe of the Defendant a Leaſe and Releaſe, Avermene 
De. which is not a ſufficient Averment of Per- of Perfor- 
ef. ¶ formance of the Covenant in this Reſpect; *. 
lon for paradventure they were delivered to him 
nur. ¶ who would not deliver them to the Defen- 
ant dant, and the Defendant had not any Means 
owl to compel the Delivery to him, becauſe the 
fer, Plaintiff has not mentioned any Perſon to 
n of whom he delivered them; and for this Ex- 

ml ception theſe Caſes were cited, Noy. 18. Tan- 
It 0l fell and Green, 4 Leon. Cale 48. Beaſe and 
Drayton's Cale, 3 Cr. 143. 

3 Except. That the Covenant of the De- 
fendant.was to pay 103 J. to the Plaintiff, or 
his Aſſigns, and the Declaration is only that 
he had not paid them to the Plaintiff, but 
doth not ſay, or his Aſſigns; and the Caſe of 
Colt and Howes, 3 Cr. 348. Penſon's Cale, 3 Keb. 
440. Abbot and Biſhop's Cale, 2S:d.41.were cited. 


4 _ The Covenant is, that the De- 
ſendant ſhoul 


I45. 3 Lev. 293. 3 Cr. 281. 2 Mod. 268. 
Lamplugh and Sheers, 1 Lut, Cro. Car. 5. b. but 
no Reſolution of the Court was upon theſe 
three laſt Exceptions, Judgment was given 

| : = .. 
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pro Defendant. For the firſt Point, ſee 7hoy 


and Thorp, 1 Lut. Chaloner and Davis, 565. 


Thorp wverſus Thorp. Opinion of Court per 
. 4 Holt. 


Declaration upon mutual Promiſes upon 
an Agreement, by which the Plaintiff agreed 
& releaſe the Equity of Redemption in Two 
Cloſes, in Conſideration whereof the Defen- 
dant aſſumed to pay the Plaintiff 7 I. &. 

In this Caſe the Agreement was, that the 
Plaintiff ſhall releaſe the Equity of Redemp- 
tion, in Conſideration of which the Defen- 
dant is to pay 71. ſo that the making the Re- 


leaſe is a Condition Precedent to the Pay- 


ment of the Money. 

There needs no Averment where Cove- 
nant is for Covenant. 

15 H. 7. 10. A good Difference upon the 
Words of the Agreement ; One covenants to 
ſerve me for a Year, and I covenant to give 


him 20 J. he may ſue for the 20 J. altho he 


doth not ſerve me; otherwiſe, if the Agree- 
ment were, that he ſhall have 20 l. to Ln 
me for an Year. 

There is no Reaſon that one ſhall be com- 
pelled to pay Money for Performance of an 
AR, before the Act be done. But here the 
Differences enfuing are to be noted : 

I. If by the Agreement a Day certain 
ſhall be appointed for Payment of the 
Money, and this Day happens before the 
Act can be performed, there; tho' the Words 
are, That one ſhall pay ſo much for the Per- 
formance of ſuch an Act by the other; yet 
the Party may have Action for the Money 


a_— <r< mg ti. i ts. 
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afrer the Day appointed for the Payment © , 
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The Law of Covenants. 
ory || the Money, and before the Act be done, 
5. N Ughtred's Caſe, 7 Rep. 1 Ventr. 147. La 
and Cheſire' Caſe, 1 Sand. 3 19. It was agreed: 
Per that Pordage ſhould give to Cole 500 l. for all 
his Land, the Money to be paid a Week af- 
ter Midſummer: An Action lies for the Money 
on before the Land is conveyed. 
ed | 2. If a certain Day be appointed by the 


wo Agreement; yet if this Day happen after the 


en- ¶ Conſideration is to be performed, there 
„  Hought to be an Averment, that the Ser- 
the ice is performed, Dier 76. If a Con- 
np-  tra& be made between Two, that for the 
en- Hawk of one to be delivered ſuch a Day, the 
Re. Mother ſhall have his Horſe at Chriitmas ; 
ay- Ii the Hawk is not delivered at the Day, the 
other ſhall not have Action for the Horſe ; 

ve- Vid. 1 Rol. Abr. 415. al contra. 
I agree, 2 May, make an Agreement, one 
the Nc Pay ſo much, and the other to deliver the 
Horſe if they will ; and upon ſuch mutual 
ive ¶ Promiſes they may have mutual Action, but 


2 Mod. 33. | 
ve Plaintiff declares, That in Conſideration 
that he promiſed to aſſign his Intereſt in ſuch 
,m- In Houſe, the Defendant promiſed to pay 
him ſo much : The Qu. was, Whether the 
Plaintiff ought to aver that he had aſſigned 
bis Intereſt in the Houſes, And it was ruled, 
he need not make ſuch Averment upon the 


ain | 
- uthority of Ughtred's Caſe. Judgment pro 
\ ner. . 


yet Fer Covenant 


he — may alſo make the Agreement other- 
e, 
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Covenant to make further Aſſurance on Requeſt. 


within z Covenant to make further Aſſurance with- 
Month after in one Month, upon Requeſt of the Cove. 
Requeſt. nantee: If the Covenantee requeſt him with. 
in the Month, and he refuſeth, tho' he be 
ready after within the Month, yet the Co. 
venant is broken, in as much as the Time of 
the Month is limited to the Requeſt. Alter, 
had it been within a Month after the Date 
of the Deed of Covenant, H. 37 El. B. Per. 

point and — 
At all Times The Condition of an Obligation is ſuch ; 
hereafter, If the Obligor do at all Times hereafter, 
within the within the Space of one Month, when he 
8 — ſhall be required, make ſuch further Act and 
he ſhali be Acts, Aſſurance and Af urances, as the Ob. 
required, ligee ſhall by his Council demand, Cc. then i 
— the Bond to be void. In this Caſe, if the 
Obligee do not demand any further Aſſu. 
rance within the Month after the making 
of the Obligation, yet the Obligor is bound 
to make further Aſſurance within a Month 
after Requeſt made, after the Month paſſed 
after the making the Bond, for that the fir 
Words, {to wit, At all Times Sree are 
without Limit, and the other Words | Withs 
one Month 2vhen he ſhall be required] refer to tht 
Requeſt, (videlt) he ſhall have a Month for 
doing 1t after Requeſt, for the more favou- 
rable Conſtruction ſhall be made to make th 
To make fur. Agreement effectual; and it is not like WJ! 
ther Aſſy. common Covenant, to make further Aſſi 
— within rance within Seven Years, for the Uk 
en Years. in ſuch Caſe has been to interpret it, that ht 
ſhall not be troubled after Seven Years 
Hill. 1650. Ventwortb and Wentworth, Iv: 
Trin. 1650, Covenan 
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Covenant is to do any Thing upon Re- 
queſt: The Plaintiff aſſigns for Breach, The 
Defendant could not be found. After, hemade . 
h- BProclamation at the Church, and in ſeveral 
e- Market's giving Notice of the Requeſt ; yet Requeſt 
h- this is not any Requeſt, in as much as it oughe to be 
be Mogghr'to be made to his Perſon, Grimit and — 
0- MPinnell, A. 8 Car B. R. 5 erloa. 
off Covenant in Condition of a Bond to con- 
er, Nrey Land, to make and ſuffer, Cr. all and 
ate Nerery ſuch reaſonable Act and Acts, Thing 
r- Mand Things, whatſoever they be, for the 
good and lawful aſſuring and ſure making of 
h ; Mthe Mannor of S. to J. S. and his Heirs, &c. 


er, And the Breach aſſigned was, That he re- 

he Naueſted the Defendant, uod ipſe conveyarer & 

and Moſwaret Manerium de S. to F. S. &c its ſuffici : 
Ob. Wently aſſigned, for the Defendant ought to 
hen have done this upon Requeſt by Feofſfmentt 
the Mor ſome kind of Aſſurance, and if after the 


ſſu· MPlaintiff requeſt a Fine, the Defendant — 


ing pught to acknowledge it alſo, and fo upon Requeſt. 

und prery ſeveral Requeſt ; but he is not bound Not bound to 
— 0 give any Obligation or Recogniſance, give collate. 
fe 


hich is collateral Security, Yekv. 44, 45. ral Security. 


firlt Pudſey and Newſham, More 682. 1 Brownl, 84 

are ene Caſe. ö 

abu Covenant to make farther Aſſurance; If Conditional 
ö thede make Aſſurance on Condition, it is not“ 

h fo Performance, x Rol. Abr. 425. Risbon and 

vou N Pai. | g 

e tie Debt on Bond of Covenants; the Plain- 

ke I iff ſets forth an Indenture, which purports 

Aſſe Grant of Land by Two Men and their 
UkWives, ſeiſed in Fee in Right of their Wives, 


at h Partners to the Plaintiff in Fee; and it was 
ears Novenanted, that the Plaintiffs and their 
In" wes had good Right to aſſure the _ 
eng FI b an 


The Law of Covenants: “ 
and to make further Aſſurance upon Requeſt 
at any Time within Seven Years ; and for 
Breach, that one of the Wives was within 
Age at the Time of the Aſſurance, and dies, 
and the Right of the Land deſcended to her 
Son, an Infant. The Defendant pleads, the 


| 4 Wife was of full Age, and it was found ſhe 


Plain- 

Aa ant in did not demand the Aſſurance in * Life of 

not deman- the Wife, and after her full Age; 

All» pears by the Verdict, that in the 29 Car. 2. ſht 
Was Twenty, and that 32 Car. 2. ſhe had II 


= - nifeſt Breach, Sir Tho. Fones, 195. Naſh an 


was within Age : It was moved in Arreſt of 
Judgment, Here is not any Requeſt ſhewed 
to make the Aſſurance according to the Co- 
venant, and ſo no Breach afligned. And tho 
he had Time for Seven Years to make the 
Requeſt, and the Wife dies within the Seven 
Years, and the Right deſcended to the lu. 
fant, and ſo impoſlible to make a good Aſſu- 
rance. Per Cur, the Death of the Wife in 
the Infancy of the Son was an Act of God, 
and it was the Fault of the Plaintiff that he 


or it ap- 


ſue, and fo the Breach not well aſſigned. But 
another Breach was ſhewed, (viz.) That the 
Wife being within Age at the Time of th: 
Covenant, as appears by the Verdict, hs 
had not Power then to convey the Eſtate 20 
cCording to the Covenant, and this was a ma. 


Aſton. © | 
. covenants for further Aſſurance to le 
a Fine of all his Lands in D. which wen 
Four Houſes, and tenders a Fine. Defendant 
' pleads, that at the Time of the Covenant ht 
was only ſeiſed of Two Houſes, and thi 
the 'other Two deſcended to him afterward, 
and good, for he is not bound to levy a Fin 
of more than he had at the Time of the C 
a I | venan 


* . 


The Law of Covenants, 
venant, for then more would paſs, and is not 
like to the Caſe where more Acres are com- 
prehended in the Fine, which will be to the 
Coniſor: So covenant to levy a Fine of Two 
Acres, and the Fine is of Four Acres by the 
Name of Two Acres comprehended in the 
Indenture, it is not good, 1 Rol. Rep, 103, 
117. Wilſon and Welch, 2 Bulſt. 317. | 
Covenant to make further Aſſurance, and 
to do any Act or Acts, &c. and ſhews that he 
demanded of him, and tendered a Note of a 
Fine, comprehending that he would levy a 
Fine of Three Nea Cc. and that he 
required him to acknowledge it before a 
Judge of Aſſize. The Defendant pleads, That 
in the Note were more comprehended than 
he intended to aſſure; it's no Plea : For the 
Reſidue is to the Uſe of the Coniſor, and 
the Plaintiff need noc ſhew that a Writ of Co- 
venant was depending at the Time of the 
Requeſt, tho he muſt do that to make a 
good Fine, Cr. Fac. 251. Boulnes and Curt. 
Covenant to make a Leaſe of ſo many 
Rooms upon Requeſt, and the Covenantor 
proſtrated Part; the Plaintiff did not aver 
in his Count, that he requeſted the Defen- 
dant to make him a Leaſe, but it ſeems not 
to be neceſſary, the Defendant having diſ- 
abled himſelf by the Proſtration of the Buil- 
dings, 1 Lut. 308. f | 


Q Covenant 


us The Lai of Covenants: 


Covenant to make Aſſurance as Councel ſhall 
adviſe. 


Dive:firv be- If A. covenant to make ſuch Aſſurance far 
_—_ _ the Payment of 100 J. to B. as his Coun- 
1 cel ſhall deviſe, and his Councel deviſe that 
rance. A. ſhall make an Obligation of 1000 J. for 
the Payment of 100 l. he ought to perform 
it. Aliter, if the Covenant had been to make 
fixch reaſonable Aſſurance. | 
That he mal! A Man covenants to make ſuch Aſſurance 
be bound in a as the Councel of the other ſhall deviſe ; and 
Bond that the the Councel adviſeth that he ſhall be bound 
1 in a certain Obligation that the other ſhall 
ne occupy the Lands peaceably; he is not bound 
- to perform it, for this is not any Aſſurance 
Aline, ifa Within the Intent of the Covenant. Per Cur, 
Man be but if a Man be bound to do fuch Acts for the 
bound to do Aſſurance of the Mannor of B. as the Coun- 
tuch Acts. cel of the other ſhall deviſe ; and the Coun- 
cel deviſeth that he ſhall make an Obligation 
or Statute that the other ſhall enjoy it, he 
ought to perform it, otherwiſe he hath bro- 
ken his Covenant. 
If a Man covenant to make ſuch Aſſu 
rance as the Councel of the Covenantee ſhall 
deviſe, of an Annuity of 30 J. and of 2000. 
in Monies, and the Councel deviſerh that he 
ſhall make an Obligarion, in which he ſhall 
oblige himſelf, his Heirs, and Executors, to 
pay to the other the Annuity, and alſo 200 J. 
Obligation © certain Days; he is not bound to perform 
not any Aſſu it; for this Obligation is not any Aſſurance 
, FaNCe. of the Annuity. | 
| . Covenant is to make to the Covenantee, or 
way advide his Aſligns, as good a Leaſe as Councel may 
T adviſe ; and after the Obligee comes to the 
Obligor s 


. 


* Cu & Ms wo hb. bo. 3 


The Law or Covenants. 


Obligor, and appoints him to make a 


Leaſe ro J. S. he ought to do it, al- 
tho' no Councel adviſeth it but the Obligee 
himſelf ; for by the Words ir is not neceflary 
to have the Advice of Councel, but only that 
the Leaſe be made ſo good as Councel may 
adviſe, Allen and Wedgwood. | 
It the Condition or Covenant be to make 
ſuch Aſſurance in Law of certain Lands to 
the Covenantee or Obligee, as by the Coun- 
2 of the Covenantee upon Requeſt made 
all be adviſed; and after F. S. was of 
Conncel of the Covenantee, and gives his 
Advice to the Covenantee, that the Cove- 
nantor ſhall make a certain Aſſurance ; and 
the Covenantee gives Notice to the Cove- 
nancor of the ſaid Advice, and requires him 
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to perform it; he ought to 38 it, for it Councel to 
e 


s more convenient that t 
give the Advice to the Covenantee than to 
the Covenantor, for that the Covenantor 
doth not know whether he be of Councel in 
this Matter, for he may be of Councel in one 


Thing, and not in another, 5 Rep. Higgenbo- 3 Med. 192. 


them's Caſe. In Covenant to make turther 
Aſſurance; If the Councel deviſeth an Obli- 
gation or Statute for the peaceable Enjoy- 
ment, he is not bound to make it; but if the 
Covenant were to do ſuch Act or Acts for the 
Aſſurance of D. as his Councel ſhall deviſe, 
and he deviſeth a Statute for the pcaceable 
Enjoyment thereof, he is bound to make Al- 
ſurance as the Plaintiff's Councel ſhall deviſe: 


It is not ſufficient to plead he made ſuch Aſ- How to plead. 


ſurance, bur thar the Plaintiff's Councel de- 
viſed ſuch Aſſurance which he had made, 
Cr, El. 393. in Hutchinſon's Cale, 7 


Q 2 | On 


hom to giro 
Councel ſhall u. 3 


7 


F 
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The Law of Covenants. 


On Covenant, that before ſuch a Day he 
would make ſufficient Eſtate of Lands of ſuch 
Value to the Plaintiff for Life ; the Deten- 
. dant pleads he made an Eſtate in Lands of 
ſuch a Value, &c. he muſt ſhew what Eſtate 
was adviſed, and what Land, that ſo there 
w * be an Iſſue, 28 H. 8. 1. 6. 
ne covenants to make further Aſſurance 
to the Bargainee, as his Councel ſhall adviſe ; 
in this Caſe the Bargainee himſelf, altho' he 
be learned in the Law, may not deviſe this 
Aſſurance, but ſome one of his Councel 
ought to deviſe it; for if the Party himſelf 
may deviſe it, then it ſhall be no Plea to ſay, 
Concilium non quod Concilium non dedit adviſamentum, 5 Rep. 
dedit Auviſa- 19. 6. This Caſe was denied for Law by kf 
PSs, the. Judges, Paſche 13 Will. 3. Cam. B. Walker 
contra Gower. | 
y Advice of If one be bound to make to a Man a ſure, 
7. P. if F. D. ſufficient, and lawful Eſtate in certain Lands, 
— ge. by Advice of 7. D. if he make an Eſtate to 
eurity, its him according to the Advice of F. D. be it 
Diſcharge of ſufficient or not, lawful or not lawful, yet he 
the Covenant. is excuſed of the Obligation, 5 Rep. 23. l. 
ſo ſaid in Lamb's Caſe. 
Covenant to Articles of Agreement, whereby the Plain- 
make Aſſy. tiff covenanted to make an Aſſurance by a 
— and on Day of Lands, as the Councel of the Defen. 
a per- '. dant ſhall adviſe, and on perfecting thereof 
fecting of it 
2001. to be the Defendant is to pay 300 l. and 300 |. at 
piid. Defen- a Day after. The Defendant pleads, the 
dant pleads Plaintiff had not at the Time of the Cove- 
—— nant, or after, any Right or Eſtate. Plain- 
Riakror tiff demurs. Per Twiſden, he may demur, for 
Eſtare. tho' the Plaintiff has no Eſtate, yet if he be 
required to convey, and doth notthen do it by 
the Time, the Covenant is broken, for the 


Eſtate of the Covenantor may be in 2 
| | e 


The Lam of Covenants. 


e Sed Cur contra. This is good in Action by che 


h || Defendant for Non-aſſurance; but here the 


Aion is for the Money, and ſo the Defen- 
of | dant hath Election to plead as here, or that 


te ¶ he tendered ſpecial Conveyance by Advice, 
re ¶ and the Plaintiff refuſed ; and the maniteſt 
Intent of the Parties is not to pay any Money 


de but upon Aſſurance, 1 Keb. 734, 756. Audly 


and Berry. | 

ne MW If A. covenant with B. to make ſuch rea- 
is ſonable Aſſurance to B. in Fee of ſuch Land, 
el Nreſerving to A. and his Heirs 20 s. Rent per 
lf MW Amun, as' the Councel of B. ſhall adviſe ; 
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Y, Wand after B. tenders to A. a Deed-Poll, by Deed- Poll 


th which A. enfeoff'd B. of the Land in Fee, 
all Mreſerving the ſaid Rent to A. in Fee: This is 
ter {not any ſuch reaſonable Aſſurance to bind A. 

to ſeal, for this is a Rent-ſeck, and the Deed 
re, belongs to the Feoffee, and then A. without 


ds, the Deed ſhall not have any Remedy for the 
to Ment, for he cannot prove the Feoffment, 
it WCuppage and Aſcue, Mich. 11 Car. B. R. 

he A. covenants with B. to make and do all 
b. auch Acts and Deviſes for the better Aſſu- 
ce, which fhall be deviſed by B. or his 
im Nouncel. B. deviſeth a Releaſe to be ſealed 
/ 2 Wy 4. and C. his Son, and A. — ſeals 
* t, but C. not being letter d, nor could read, 
e0 


hot any 


rance of 
Rent. 


* 
* 


rays B. to deliver it to him, that he might Time to ſhew 


at new it to a Man learned in the Law, to in- it. if it were 
the orm him if it were according to the Cove- ccerdinß to 


ant, and if it were according to the Cove- 
ant or Condition he would ſeal it; which to 
0 B. refuſeth, and C. refuſeth to ſeal it: 
This is a Breach of the Covenant, for that he 


e Law, whether it was according to the 
Q 3 Covenant, 


ud not require the Writing to be read to 
Im, and he was bound to take Coniſance of 


the Covenant. 


"230 


Rezfonable 
Time. 


The Lam of Covenants, 


Covenant, and he ſhall not have a reaſonable 
Time to ſhew it to his Councel, and the Co- 
venant was Peremptory, to be performed at 
his Peril, Dier 338. 4. Wotton and Cooke, 
J 
So in Simms and Smith's Caſe, 1 Rol. Abr, 
44,442. If A. being Copyholder for Life, co- 
venants with B. to ſurrender to B. in Reverſion 
the ſaid Copyhold Tenement, ſuper rationa- 
lem requiſitionem ei fiend' per B. and after . ten- 
der to A. a Writing, purporting a Letter of 
Attorney of Surrender of the ſaid Tenement 
to B. and A. requeſts that before they ſeal it, 
thatſhe by her Councel circa ſcriptum illud in- 
fra rationabile tempus tunc proximum Jequens Al. 
wviſaretur, which B. refuſeth, and upon this 
A. refuſeth to ſeal it: Admitting that A. was 
bound to ſeal the Letter of Attorney, and to 
ſurrender by ſuch Letter of Attorney, then 
ſhe had broken her Covenant, for ſhe ought 
to take Coniſance of the 'Law at her Peril, 
whether-the Letter of Attorney be according 
to her Covenant, and ſhall not have any 
Time to be adviſed upon it; but the reaſo- 
nable Time mentioned in-the Covenant, in- 
tends reaſonable Time in the doing it, (viz) 
ſhe: ſhall- have Time to read it before ſhs 


n 


Covenant to make ſuch Aſſurance as Coun- 


cel ſhall deviſe ; they ſay, they tender'd 1 


Uſual Cove. 


Leaſe and Releaſe deviſed by Councel, and 
ſers ic forth wich the uſual Covenants, and 
with a Warranty: Uſual Covenants may be 


| ants may be put in, but not a Warranty, 1 Mod. 67. Lif- 


put in. 


EE.” 


190. „ s > 5 
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The Law of Covenants, 
A Covenant to make ſuch Aſſurance for 
7 the Payment of 100 J. to B. as his Councel 
mall deviſe, and his Councel deviſeth that 4. 
0 fall make an Obligation of 1000 J. for the 
Payment of 100 J. he ought to perform it, 
otherwiſe had it been to make ſuch reaſo- 
nable Aſſurance as the Councel of the Cove- 
nantee ſhall deviſe, 1 Rel. Abr. 423. 
Covenant to make ſuch Aſſurance as Coun- 
* | cel of, &c. ſhall deviſe, and the Defendant 
of BN OY Advice of Councel demandeth a Releaſe 


ſurance, but a Means to recover in Value, 
2 Leon. 130. Wye and Thoroughgood, 

11. A Covenant to make .uch Eſtate to the 
hy Plaintiff as his Councel ſhall adviſe, and ſaith 
Concilium non dedit Adviſamentum : It was a 


bt 2 good Plea, 11 H. 7. 23, 4. 6 H. 7. 4. and 
5 need not alledge what Perſons were of his 
Councel, and that they gave no Advice, for 
the Plea is in the Negative; but 4t he plead 
his Councel gave ro him ſuch Advice, he 
ought to plead what Perſons were of his 
Councel ; then the Replication was, that 
7. WW. was of the Plaintiff's Councel, and no 
more, and he gave ſuch Advice, &c. which 
Adviſement the Plaintiff notified to the De- 
fendant: Iſſue on the Advice, 6 H. 7, 4. 
One covenants to make ſuch Aſſurance as 
the Plaintiff s Councel ſhall adviſe, and he 
pleads Performance of Covenants, he cannot 
afterwards ſay, Concilium non dedit Adviſa- 
8 in Specot and Sheer's Caſe, Cr. El. 
28. | 


welld 8 | | Q4 | It 


A Releaſe 
with War- 
ranty no Al. 


with Warranty. Per Cur, this is not any Al- ſuance. 


Concilium nen 


Auere, whether he ought not to ſay, Concilium 4 Adviſe 
den valum dedit Adviſamentum, but now it's ſettled “ v. 


Concilium 
dedit Adviſa- 
meninmn, 


Notice. 


Requeſt, 


The Law of Covenants. 

If I am bound to make you ſuch Aſſurance 
as F. S. ſhall deviſe, I am bound at my Pe- 
ril to procure Notice ; but if I am bounden 
to make ſuch Aſſurance as your Councel ſhall 
deviſe, there Notice ought to be given to 
me, 1 Leon. 105. Raf 141. in Atkinſon; 
Caſe. | | 1 
VV, covenants for himſelf, his Heirs, Exe- 
cutors, Adminiſtrators and Aſſigns, within 
Seven Years, upon Requeſt to convey to the 
Plaintiff a Copyhoid Eſtate : V. dies, a Re- 
queſt muſt be made to his Executors. Tho 
M. was ſeiſed in Fee, the Executors are 
bound to ſee it done; 2 Bulſt. 158. Thurſden's 
Caſe, - | 

Covenant to convey certain Lands in R, 
to the Plaintiff, by ſuch Conveyance as the 
Plaintiff's Councel ſhould adviſe; and the 
Plaintiff by Advice of his Councel did ten- 
der a Leaſe and Releaſe in bæc verba, which 
Releaſe contained ſeveral Covenants, amongſt 
which one was againſt a Stranger, and a 
Warranty, and the Defendant refuſed to 
ſeal it. Per Cur, there ought not to be 2 
Covenant againſt a Stranger, nor Warranty, 
Raym. 190. 1 Sid. 467. 1 Mod. 67. 2 Keeble 
685. Laſſels and Challerton. 3 

Covenant to make an Aſſurance, and on 
perfecting thereof the Defendant is to pay 
300 J. Covenant is brought for the Money. 
Defendant pleads, the Plaintiff had no Eſtate 
which he could convey: The Plea is good, 
if no Aſſurance, nothing is to be paid, al- 
tho the Plaintiff averred he was ready to 
perfect it, and that the Defendant never ten- 
dered any, nor hath paid; here the Action is 
for the Money, and the Defendant hath E- 
leftion to plead as here, or that he tendered 


— =” I - } 


o 2 ac af. < ono. „ Freer — = kid To . 
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The Law ok Covenants. 

2 ſpecial Conveyance by Advice, and the 
Plaintiff refuſed. Judgment pro Defendant, 
1 Keb. 734, 756. Audley and Berry, | 
Covenant that if the Defendant would pay 
40 J. he would convey as the Councel of the 
Plaintiff ſhould adviſe. In Action of Cove- 
nant for the Money, Defendant pleads the 
Plaintiff did not convey as Councel did ad- 
viſe, which per Cur is ill, without particular 
ſhewing the Manner, and what the Councel 
did adviſe, 1 Keb. 178. Haines and Baily. 

In Action of Covenant, which was to make 
ſuch an Aſſignment to the Plaintiff, accor- 
ding to an Agreement made between him 


and the Defendant as Councel ſhould adviſe. 


The Queſtion was, If the Plaintiff or Defen- 
dant's Councel ſhall give the Advice ? It 
ſeems his Councel ſhall adviſe to whom the 
Covenant is to be made, 1 Bulſt. 160, 


At whoſe Coſts, 


That the Covenantor at the Coſts of the 
Covenantee would aſſure ſuch Lands before 
ſuch a Day ; the Covenantor is to make the 
Aſſurance what he pleaſeth, and ought to 
give Notice what A he will make, 
and his Readineſs that the other may know 
what Coſts he is to tender, Cr. El. 517. Hal- 
ling and Connard. The Covenantor ought to 
do the firſt Act, (vix.) notifie to the Cove- 
nantee what Eſtate he will make, ſo that 
the Covenantee may know what Sum to ten- 
der; and it is all one, whether the Cove- 
nant is general or particular, as to make a 
Feoffment, &c. Moo. 457. & 5 Rep. 22. b. 
meſme Caſe. . | 


If 
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The Lam of Covenants. 


If the Aſſurances are to be made at the 
Coſts of him ro whom they ought to be 
Aſſurance to made, he may require the Aſſurance to be 
be made by made by Parcels. Aliter, when the Cove. 
1 re. nantor is to be at the Charges: Let there, if 
8 the Party require an Aſſurance of Parcel, the 

Covenantor muſt do it, but then he is dif. 
charged from making any Aſſurance of that 
which remains, Crok. El. 681. Waſhingtoy's 
Caſe. 3 | 
A Condition or Covenant to make a ſuf. 
ficient Leaſe to the Obligee or Covenantee 
before ſuch a Day, the tame to be made at the 
Plea That Coſts of the Obligee 2 It 15 a good Plea, that 
the Plaintiff che Plaintiff did not tender the Colts to him, 
did nor ten- and if then, that he was ready, More NO, 72, 
der the Colts. Q. ceff Liver. = 

A Covenant that the Vendor ſhall make 
further Aſſurance at the Cofts and Charge; 
of the Purchaſer ; it was alledged for Breach, 
that a Note of a Fine was deviſed and in- 

roſſed in Parchment, and delivered to ths 

endor to acknowledge the Fine at the Af. 
ſtres, which he refuſed to do. And the Plain- 
tiff s Breach was demurred upon, becauſe he 
did not offer Coſts to the Vendor; and pe- 
Cur ,it's ill, x Brownl. 70. Preſtou and Dawſon. 
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Pleadings 


"gs. 
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Pleadings Vide ſupra Sparſim. 


Condition of a Bond was, That if the 
Plainciff ſhall ſeal to the Defendant a good 
and ſufficient Conveyance in the Law of his 
Lands in Jamaica, with uſual Covenants, as by 
the Defendant's Councel ſhall be adviſed, then 
if the Defendant ſhould thereupon pay, &c. 
after Oyer of the Condition. The Defendant 
pleads, that Mr. V a Councellor at Law, did 
adviſe a Deed of 3 Sale from the 
plaintiff to the Defendant, with the uſual Co- 
venants of all his Lands in Jamaica, and ten- 


dered the Conyeyance to the Plaintiff, who 


refuſed to ſeal the ſame. Plaintiff demurs. 


1. Becauſe the Defendant hath not ſhewed 


the Conveyance, and an affirmative Plea 
ought to be particular : As to plead gene- 
rally Exoneravit, is not good, bur it muſt be 
ſhewed how, Cr. 2. 165, 359, 363. i Sid. 106. 
Cr. Cay. 383. 2 Leon. 214, Ne 
2. The Matter of the Condition conſiſts 
of Law and Fact, and both ought to be ſet 
out. The preparing of the Deed is Matter 
of Fact, and the Reaſonableneſs and Vali- 
dity thereof is Matter in Law, and the 
Court muſt judge of ite. 
z. The Plea is, That the Indenture had 
— * Covenants, but doth not ſet them 
—_ | | 2 
But per Cur the Plea is good. For if the 
Defendane had ſet forth the whole Deed Ver- 


737 


batim, yet becauſe the Lands are in Jamaica, Of Lands in 
and the Covenants are intended ſuch as are Jamaica, 
uſual there, the Court cannot judge of them, - 

but they muſt be tried by the Jury. He hath 

ſet forth, the Conveyance was by Deed of 


1 


Bargain 
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Bargain and Sale, which is well enough, and 
ſo if it had been by Grants, for Lands in Fa- 
maica pals by Grant, and need no Livery 

Ifany Cove. and Seiſin. If an Covenants were unrea- 
nants be un- ſonable and not uſual, they are to be ſhewed 
—— to on the other Side. Judgment pro Defendant, 
wed on N a | 

ce = 2 Mod. 239, 240. Goff and Elkin. 
de. þ 


C HAP. XXIII. 
Covenant to levy a Fine, or upon further Aſſu- 


rYauce. 


F one do covenant generally to levy a Fine 
I of Lands, he is not bound thereby to go 
before Commiſſioners by Dedimus, Stiles Pratt, 
Reg 75. Es : 
he Covenant was, That F. S. who is a 
Stranger, ſhall levy a Fine to the Covenan- 
tee, the Covenantee is bound to ſue out a 
Writ of Covenant, i. e. to do the firſt Act. 
Aliter, if I covenant with you that F. S. ſhall 
levy a Fine to J. N. Winch. p. 30. Hill and 
Waldron. © | 
Who to ſue Covenant is, That the Covenantor ſhall 
aut the Writ levy a Fine to the Covenantee, the Cove- 
of Covenant. nantee ought to do the firſt Act, i. e. to ſue 
a Writ of Covenant, 5 Rep. 127. a. in Palmer's 


Caſe, meſme li. 22. h. 


a Fine to the Covenantee before ſuch a Day. 
Defendant pleads, the Covenantee had not 
ſued forth a Writ of Covenaat. Plaintiff re- 
plies, that before the Covenant made F. 5. 
had made a Feoffment to J. D. of the Land, 
and the Feoffee was in Poſſeſſion A that 

ime, 


The Condition was, That F. S. ſhall levy 


—— — — 


„ gs = 1 && OS. wh 


The Law of Covenants. 237 


Time. Here the Covenantee need not ſue out 
4 Writ of Covenant, for by the Feoffment 
J. S. had diſabled himſelf. 0. Winch. 30. Eill Diſability, 
and Waldron. | 

One covenants for further Aſſurance to 
levy a Fine of all his Lands in D. which was 
Four Houſes, and tenders a Fine. The De- 
fendant pleads, at the Time of the Cove- 
nant he was only ſeiſed of Two Houſes, and 
that the other Two deſcended to him after- 
wards, and good. A Covenant to levy a 
Fine of Two Acres, and the Fine is of Four of Four 4. 
Acres by the Name of Two Acres, compre- cres by the 
hended in the Indenture, it is not good, Name of 
1 Kol. Rep. 103. Wilſon and Welſh, 2 Bulf. 3 17. To Acres. 
1 Rol. Abr. 425. 

A Covenant to make further Aſſurance, 
and to do any Act or Acts, &c. and ſhews he 
demanded of him, and tendered a Note of a 
Fine, comprehending that he would levy a 
Fine of Three Meſſuages, &. and that he 
required him to acknowledge it before a | 
Judge of Aſſize. The Defendant pleaded, Defendane 
inthe Note there were more compriſed than Pleads, in 
he intended to aſſure: It's no Plea, Cr. Fac: — 
21. Boulney and Curtes. If one be bound to more — 
levy a Fine to another, he is not bound to ſed than was 
ſue forth the Writ of Covenant, but he who intended. 
b to have Advantage of the Fine is to do it. Who toſue + + 
And in the Caſe aforeſaid, he ought to levy forth the 
ine upon this Note, notwithſtanding there Wit. 
was no Writ of Covenant then hanging; and 
in the ſaid Caſe, tho' the Note contained 
more Acres than the Two-Yard Lands, it is 
good, 1 Bulſt. 90. Vid. Caſes. : 


1 


Levying 2 
Fine for far 
ther Aſlu- 
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trance. 


Offered a 


Note of a 
Fine, but no 
Coſt 


8. 


dound to go before Commiſſioners authori. 


of the Purchaſer; It was alledged for Breach, 


The Lats of Cobenants. 


If one covenant generally to levy a Fine 
of certain Lands, the Covenantor is not 


zed by a Dedimus to take the Fine to acknow. 
ledge his Conſent, for it ſhall be intended he 
is to do it the ordinary Way, which is not 
before the Commiſſioners, Tr. 22 Car. B. R, 

Alſo upon a Covenant to levy a Fine, the 
Party muſt bring his Writ of Covenant, E- 
Precipe & Concord, and tender it to the Co. 
venantor, before an Action of Covenant will 
tie for refuſing to do it. 

On a Covenant for farther Aſſurance, the 
Breach of Advice and Requeſt by ſuch a 
Councel, and ſhews a Dedimm poteſtatem to 
A. and to receive the Coniſance, and the Co- 
venantor being requeſted, refuſeth. Tho he 
ſhew not any Writ of Covenant was depen- 
ding, or that the Writ was delivered to the 
Commiſſioners, and tho the Fine was with 
Warranty; yet becauſe the Covenant is not 
to levy a Fine, but to do ſuch Acts as ſhall 
be I 4 udgment pro. Quer, Latch. p. 186. 

s Cale. , 


A Covenant that the Vendor ſhall make 
further Aſſurance at the Coſts and Charges 


that a Note of a Fine was deviſed and in- 
oſſed in Parchment, and delivered to the 
endor to acknowledge the Fine at the Af 
fizes, which he refuſed to do. And the Plain- 
tiff's Breach was demurred upon, becauſe he 
did not offer Coſts to the Vendor, and pr 
Cur it's ill, 1 Brownl, 70. Preſton and Dau- 


fon, 


A Con 
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« | A Condition to levy a Fine, not ſaying 
it Ito whom, at the Coſts of the Obligor ; the 

j. Defendant pleads no Fine was levied by the 

wife of the Plaintiff according to the Condi- 

ie Nrion. Plaintiff demurr'd, on 5 Rep. Palmer sCaſe, 

je Band Hell 48. Waldron and Hil, becauſe it is not 

averred that the Defendant brought any Writ 
Covenant, ſed non Allocat. For per Cur, the Fine to be 
Law is now changed, and the Fine levied levied _ 
before any Writ entered, and therefore muſt of Count 
de done by the Plaintiff without any Writ, | 
Keb. 816. Culpeper and Auſtin. | 

A Condicion that ſuch a Woman ſhould 


he 

2 Hake ſuch farcher reaſonable Aſſurance to 

to . D. as J. D. ſhould deviſe. J. D. levied a Diverſity es 
o- Wine, and required her to come before the m_ n_ 
he {Wudge of Aſſize to acknowledge; ſhe came, nc _ 
n- ad the Judge refuſed her as non compos mentis. ſpecial Cove- 
he Ws Cur, the Condition was not broken, be- nant to c- 
ith Nauſe it is to make a reaſonable Aſſurance. knowledge a 
not Mülner, if the Words had been ſpecial to ac- Fine. 

owledge a Fine, 1 Leon. 304. Pet and 


aun. 
Condition that he and his Wife would le- 


abe Ia Fine upon reaſonable Requeſt of the 
ges bligee; he made the Requeſt, the Wife be- 
ch, Ne very ſick, ſo as ſhe could not travel; Sickneſs; 


lolved her Sickneſs ſaved the Obligation 


the em Forfeiture, More Ne. 256. 

A. Covenant that Baron and Feme being 
ain- Neſſees for Life ſhould levy a Fine to a 
e he Manger, at the Coſts of the Stranger; and 


ſo chat they ſhould levy a Fine of other 
ands to a Stranger at their Charge. The 
orenantor ſaith, the Bacon and Feme did of- 
r to levy the Fine if the Stanger would 
ar the Charges. Plaintiff demurs, and 
ugment pro Quer, becauſe the levying - 

| the 


| formed. 
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ppg the ſecond Fine had no Reference to tlic 
{4nd alſo.} other, for [and alſo] makes them Two Di. 
ct Sentences. 


Pleadings. 


Bond for Performance of Covenants ; ons 
was to marry S. the Daughter: Another, 
That Sir E. S. and his Wife ſhould levy : 
Fine of ſuch Lands to the Defendant, and 
to the Plaintiff's Daughter S. and to the 
Heirs of their Bodies. 3. That the Inher; 
tance of the Premiſſes ſhould remain in the 
ſaid Sir E. S. or himſelf until the Fine levied 
4. Whereas he had _ a Leaſe for 
Fears to S. the Plaintiff's Daughter, that he 
had not made any former Grant, nor would 
make any Grant thereof without the Plain 
tiff's Aſſent. The Defendant quoad the lift 
Covenant in the Negative pleads, That h: 
had not made any former Grant of th: 
Leaſe, nor had made any Grant after the 
Obligation, without the Plaintiff's Afent. 3 
uoad omnes alias conventiones, that he had pet: 

— — Plaintiff _ * 
'r. 1. Becauſe the Covenant to levy a Fines 
— an Act to be performed by a Stranger, N 
Abts on Re- it is an Act to be performed on Record, 1 
_ — both which Caſes he ought to plead how it 
ſpecially. had performed it; and it is not ſufficient t 
"" plead general Performance, for Acts of N 
cord ought to be ſhewed ſpecially, and tit 
Anfwer to them is only null tiell Record, ai 

no other Iſſue can be taken. 

In disjunctive 2, Becauſe the Covenant being in tit 
— he Disjunctive, he ought to ſhew ſpecial 
der wich Which of them, and not generally. 


32 r e acc IEA" 


A tA. = am, 7 


ſhew whi 
of them per- 
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the 3. He pleads he did not grant without the 
Di. Plaintiff's Aſſent, which is a Negative Preg- Negative 
nant, and ſo not good, and all allowed per Pregnant. 
Curiam, Cr. Fac. 559. Lee and Luthrel, 2 Rol. 
Rep. 159: meſme Cale, © 
S RT WWF 
her, | 
7 C HAP. XXIV. 
4 
the Covenant to account: 
Neri : 7 Th IG 
| th Condition recited ; The Defendant ſer 
Vied ved the Plaintiff as Clerk to a Brewer, 
fou and that if he performed ſuch Covenants, Cc. 
t be The Defendant pleaded; performavit omnia: 
oui Plaintiff replies, one Covenant was to give 
lain the Plaintiff a true Account of all ſuch Mo- 
> l nies as the Defendant ſhould receive when 
1 requeſted, and alledgeth that 30 l. came to 


his Hands, and he requeſted, and he refuſed. 


te The Defendant rejoins, and confeſſeth the Defendant 


it. 2 Receipt ; but ſaith, that before the Requeſt pleads he as 
| pl made by the Plaintiff he laid it up in 8 — bo 
o could give 


Plaintiff's Warehouſe, and that certain Ma- no Account. 


lefators (to the Defendant unknown} ſtole 
it away, Et hoc paratus, &e. Plaintiff de- 
murs generally: 7 
1. Becauſe it's a Departure. 
. 2. He oughit to have concluded to the 
Country. Plaintiff alledgeth, the Defendant 
received 30 l. and gave no Account. Defen- 
dant in his Rejoinder ſets forth he did give 
Account, and there was an Iſſue, both were 
over-ruled. | 

1. It is no Departure, brit a Fortificatiofh” 
of the Bar ; for ſhewing that he was rob- 
bed, is giving an Account. FE: 

Wi y. "6-100 
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2. The Concluſion is proper, becauſe the 
Defendant alledgeth new Matter, and there- 
fore ought to give the Plaintiff Liberty to 
come in with a Rejoinder ; he doth not 
ſay he gave an Account, but ſetteth forth the 
ſpecial Matter how, 1 Ventr. 121. Vere and 
Smith, 2 Lev. 5. meſme Cale. / 

One poſſeſs d of a Term of Six Years of 
a Tavern, leaſed the ſame to another for 
Three Years ; and it was covenanted between 
them, that during the Three Years, quolibet 
Menſe, monthly the Leſſee ſhould give an 
Account to the Leſſor of the Wine that he 
ſold, and ſhould pay to him ſo much for eve- 
ry Tun ſold. Leſſor grants the Three Years 
which were remaining of the Six Years to 
another, and he requeſted the Leſſee to Ac- 
count, and he would not, and ſo brought 


Covenant. Defendant pleaded he had ac- 


counted to the Aſſignee of the Three Years, 
Plaintiff demurs. It's no Plea, becauſe it is 
not a Covenant which did go with the Land, 
or the Reverſion, but was a collateral Thing, 
ang did not paſs by the Aſſignment of the 
Three Years, Godb. 120. More 243. Vide this 
Caſe infra, reported more full in Crok. E. 
Gallies and Budbumy. 7 
Debt by a Brewer, on a Bond to perform 
Articles againſt his Clerk : One was, That 
the Defendant ſhould deliver ſuch Ale and 
Bear weekly as ſhould be delivercd unto him 
to ſuch Cuſtomers as he had in 'his Charge, 
and to receive the Monies due for the ſame, 
and ſhould accompt with the Plaintiff every 
Saturday weekly for ſuch Money he ſhould 
receive: For Breach, the Plaintiff aſſigns, 


That the Defendant did not account with N 


him for ſuch Monies as hc had received on 
7 caturd aj 
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Saturday the 25th, Cc. Verdict pro Ouer. 
Judgment was arreſted : For the Breach was A Breach un. 
uncertainly alledged, becauſe the Plaintiff certainly als 
ot ¶ doth not ſhew the Defendant had any Cuſto- ledged. 
mers in his Charge, or who they were, or 
1d chat he had delivered Ale or Beer to them, 

or received any Money of them, Stiles p. 473, 
of & 476: Arnold arid Llipd. e | | 
0 Covenant and declares to pay ſo much out 
en of the Profits of an Office, which ſhall be 


in fhews not the Place of Account, nor the Account not 
" Sum clear, It's ill, Sid. 304. Bucknal's Caſe, . 

ny ant lies 
to ſr I. 
c- wo be accountable to the Plaintiff for all ſuch . 


be Money that ſhall be charged by him upon A. Defendant 
to be paid to B. and faith he charged ſo much covenants to 
upon A. to be paid to B. and that he had not be accoun- 
paid it, for which he brought this Action —_ or 
againſt his Executors ; Covenant well lies, 
tho, Cr. Car. 128, Geary and Reaſon's Cale 
was cited to the contrary, and ſo it will lie 
won Words in a Deed purporting an Agree, Þ  _ ; 
ment for Payment of Money. It was moved No Notice of 
there is not any Notice given what the . 
Money was, and that this was not paid p.,p, ces. 
orer ; but per Cur, he having taken it upon tain, who 
him, and the Perſon being certain, ſo that h d taken up- 
ie might inform himſelf, and the the Agree- n him co do 
vent not being to pay it upon Notice, the 
— 3 is bound to take Notice himſelf: 

udgment pro Quer, 1 Lev. 47. Brice 
uld rſs Cor ar. * In | | py * 
51 . i - t th in. That the 
ih g — 4 Special Agreement that the Plain. 


| ſhall enjoy. and receive the Profits and Plaintiff foal | 
on Nalary of an Office during Life; upon Co- 51, He 
R 2 venant 
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venant brought, the Defendant pleaded, That 
he ſuffered the Plaintiff to enjoy and receive 
the Profits, &. And per Cur, its good, for 
it's not a perſonal Warranty or Engage- 
ment to pay the Salary. The Defendant is 
not bound by this Agreement to pay the Mo- 
ney, but only reſtrained from intermedling 
with the Profits and Salary, 4 Mod. 43. Saw- 
yer and Killigrew. . | 

The Plaintiff being poſſeſs'd of a Term 
for Six Years of a Tavern in Gracechurch. 
ſtreet, let the ſame by Indenture, with Plate 
and divers Utenſils in the Houſe, to the De- 
fendant for Three Lears. The Defendant in 
Conſideration thereof covenanted with him 
and his Aſſigns, That de menſe in menſem men- 
fatim, he would upon Requeſt render to him 
and his Aſſigns, an Account for every Tun 
of Wine he did ſell there, and pay him for 
every Tun fold 3o s. And there were diver 
other Covenants on his Part, (ſome in the At- 
firmative, and ſome in the Negative ; ) he 
pleaded Covenants performed (which was ill 
in that). The Plaintiff replieth, That upon 
the laſt Day of July he required the Deten- 
dant to give him an Account of a Tun ot 
Wine ſold at ſuch a Time, which he refuſed 
to do. The Defendant rejoined, That be fore 
that Time the Plaintiff being poſſeſs'd of a 
Term in the Tavern for divers Years, Part 
whereof were yet to come, (but -ſhews not 
What Time in certain, nor the Commence- 
ment of it, and therefore it was agreed by all it 
was ill in that ; ) granted the Reſidue of the 
ſaid Term then to come to B. to which Grant 
he attorned, after which Time he did not re- 
fuſe. Plaintiff demurs. This is a Rent re- 


ſerved, and in nature and lieu of the m_ 
ut 
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but the Requeſt of an Account was to be 
within the Month; and this Requeſt, as ap- monthly up- 
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To account 


pears by Computation, was the Day after the on Requeſt, 


Month which the Secondary certified, and 
for that Cauſe Judgment againſt the Plain- 
tiff, Cr. El. 62. Gallies and Budbury. 

The Covenantor,who was Bailiff of a Man- 
nor of the Covenantee, covenants to render 
a juſt Account before ſuch a Day of all the 
Rents of the Mannor which he hath recei- 
ved; he pleads to Action againſt him, that 
before the ſaid Day he had made an Account 


queſt was 


Day after 2 


and the Re- 


Month. 


He made au 
Account of 


of all the Rents which he had received, and all the Rents, 


becauſe he did not ſhew what Sums he 
received, the Plea was ill, Sanders and Male- 
verers Caſe cited, Cr. El. 749. in Mints and 
Bethil's Caſe. 

Bond to pay 40 J. when an Account ſhall 
be ſtated: The Caſe was, Debt on Bond, 


but ſaith not 


what Sums. 


wherein the Teſtator did acknowledge 


himſelf to be indebted in 40 J. to the 
Plaintiff, which he did covenant to pay when 
ſuch a Bill of Coſts ſhould be ſettled by Two 
Attornies, indifferently to be choſen. Per 


Cur', it is not a Solvend, but a Covenant, Not a $1l- 
which did not take away the Duty aſcer- ven", but a 
tained by the Obligation; and if it ſhould . 


not be a Covenant, but an entire Bond, then 
it would be in the Power of the Obligor, 
whether ever it ſhould be payable. And the 
Plaintiff having named an Attorney, ought 
to recover, 2 Mod. 266. Sir F. Ottway verſus 
Holdins. 

In Action of Covenant the Plaintiff decla- 
red, that where it was covenanted between 
the Plaintiff and Defendant, that each of 
them upon Requeſt ſhould be accountable to 
the other for all the Corn growing upon 

R 3 ſuch 
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ſuch a Place, and that upon ſuch Account 
the one of them ſhould deliver to the other 
the Moiety of the Corn, or the Profit of it. 

And whereas the Defendant had taken all 
the ſaid Corn, (ſcilt) Twenty Loads of 
Wheat, ec. growing upon the ſaid Land, 
and had been required to render Account of 
the ſaid Corn, which he refuſed to do: The 
Defendant traverſed the Requeſt, and it was 
Traverſe. demurred to. It was moved, that the Tra- 
verle was not good ; but the Detendant 
ought to ſay, that the Plaintiff did not re- 
quire him, modo & forma, but the Exception 
was not allowed; but per Cur, the Traverſe 
was held good, 2 Leon. 5. Nevill and Cook. 

To give Ac- Debt on Bond or Covenant, to give an Ac- 

count of all count of all ſuch Monies which ſhould come 

my _ to his Hands, and to pay them to the Plain- 
come to his tiff. Defendant pleads, no Monies came to 

Hands. his Hands. Plaintiff replies, ſuch a Sum 

ER came to his Hand:. Defendant demurs. Per 

Cur, the Replication is ill, in not mentioning 
that he refuſed to come to Account, and that 
Breach ought to be aſſigned, 1 Lev. 226. Heg- 
man and Gerrard, 1 Sid. 340. 1 Sand. 102. 
Rs: | 

in Action of Covenant to account for 
Money received during the Lunacy ol 
Sir B. Wray ; The Plaintiff ſheweth there 
was 8001. received, and ſaith not during the 
Lunacy, which per Cur, is ill, prater Wind- 
ham, who conceived this ought to be ſhewed 

Pleaded he by the Defendant in diſcharge. It's ſaid, the 

had laid our Defendant had laid out the 800 J. in Repa- 

— — Han Re- rations - 2 and doth — 2 he * 

eh a, accounted, which per Cur, he ought to do. 

* 1 And it's no Plea to 4 the Plaintiff did not 

counted. aſſign Auditors, as it is in Account 1 5 

Ke; EY 5 ayliff, 
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Bayliff. Judgment pro Quer, as to this Breach 
the Want of Account, 2 Keb. 145. Bar- 
ker verſus Thorrald, 2 Sand. 47. meſme Cale. 
A. and B. are Executors of C, A. alone co- 
venants with N. that if N. marry the Daugh- 


ter of C. it ſhould be lawful for N. to view 


and ſearch all ſuch Accounts as concerned 
the Eſtate of C. payable to that Daughter. 
N. marries her, and after N. requeſted A. 
and alſo B. the other Executor, who had 
thoſe Accounts to view. the ſame: B. refuſeth 
to ſhew them; by this A. hath broken his 
Covenant, for thereby in Law A. undertook 
that any Perſon that had ſuch Accounts 
ſhould ſuffer N. to view and ſearch them, 
I Rol. Abr. 437. 
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Entry, and 
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CHAP. XXV. 
Covenant that the Land ſhall be of ſuch a Value. 


IF a Man let Lands for Years, and cove. 
4 nants with the Leſſee, That he. ſhall en- 
joy it without any lawful Interruption by the 
Leſſor, or any claiming under him; and al- 
ſo covenants, That the Land ſhall remain 
and continue to the Leſſee and his Aſſigns, 
of the clear Yearly Value of 20 l. over all 
Repriſes during the Term, and after the Leſ- 
ſor enters upon the Leſſee and ouſts him tor- 
tiouſly, and takes the Profits for divers Years, 
ſo that this doth not continue to the Leſſee 
of any Value, for the Leſſor took the Pro- 
fits: He had broken his Covenant, for the 
Leſſee may have Action for the Interruption 
on the other Covenant; yet by Special 


Words he had covenanted, That the Land 


ſhall continue to the Leſſee of ſuch a Value, 
and it ſhall not be intended that the Cove- 
nant was made to the Intent to warrant it to 
be of this Yearly Value generally, and not 
to the Leſſee, when it is expreſly covenanted 
that it ſhall continue to the Leſſee of this 

Value. 1 Rol. Abr. 429, Cave and Brooksby. 
R. covenants, That the Lands conveyed 
to the Wife for her Jointure, are of the 
Yearly Value of 100 J. and fo ſhall conti- 
nue, notwithſtanding any Act done, or to 
be done, by him; Action is brought, for 
that the Land was not of the Yearly Value 
of 106 J. Adjudged againſt the Plaintiff, for 
theſe Words [notwithſtanding any Act] — 
= tend: 
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tends, as well to the Time of the Cove- 
- | venant made, as to the Time future; and 
though they were not then of that Value, 
the Covenant was not then broken, ex:ept 
ſome A& done by him were the Cauſe of it. 
Cro. Eliz. 43. Lady Rich's Caſe. 1 Ander- 
ſon 134. id. Caſus. 
I One - covenants, That he was ſeiſed of 
che Mannor at the Date of the ſaid Indenture, 
je of a lawful Eſtate in Fee, notwithſtanding 
any Act done by him or any of his Ance- 
in ſtors, and that no Reverſion or Remainder 
s, was then in the King, or any other; and 
ll MW that the ſaid Mannor was then of the Yearly 
. Value of 300 J. and that the Plaintiff and Th, cove. 
r- WW his Heirs ſhall enjoy it, according to the Li- nant for the 
rs, W mications diſcharged of all Incumbrances Yearly Value 
ee made by him, or any of his Anceſtors. Per an abſolute 
0- MW Car, The Covenant for the Yearly Value is — 
he an abſolute and diſtin& Covenant of it ſelf. 
on and hath no Dependance on the firſt Part of | 
ial che Covenant, That notwithſtanding an 
nd Act, ec. Cro. Car. 107. Sir William Crayford's | 
Caſe, Lit. Rep. 80. id. Caſus, Vide 3 Lev. 46. 
I Sand. 59, 66. | 

Covenant to aſſure the Mannor of D. being 
of the Value of 100 J. per Annum ; adjudg- 
ed, That if he fail in the Matter, or in the 
Value, it is a Breach, as well as if it had been 
in ſeveral Covenants. Lit. Rep. 204. 

A. lets Land to B. rendering Rent, B. co- 
venants to bear all Charges and Taxes what- 
ſoever, and to diſcharge A. of them; after 
waich an Ordinance of Parliament is made, 
That the Leſſees ſhall deduct their Taxes for 
the Monthly Aſſeſſment out of the Leſſor's 
Rents; decreed in Chancery, that B. in the ſaid 
Caſe ſhall make Deduction out of the noun 


— — 


On Biſh 
Leaſe. 85 
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In Cancel, 19 June. Tr. 24 Car. 1. in Wright 


and Dixwell's Caſe. 


In 15 Elix. B. C. a Caſe was moved to 
the Juſtices by Serjeant Lovelace. A Man co. 
venants with another to make and execute 
an Eſtate of ſuch Lands as ſhould diſcend to 
him from his Father and Grandfather by a 
certain Day, the ſame Lands to be of the 
clear Yearly Value of 40 Marks: The Que. 
ſtion was, If the Party had more Lands 


which came to him from his Grandfather 


and Father than did amount to the Yearly 
Value of 40 Marks? If he was to make Aſſu- 
rance of all the Lands, or of ſo much there- 


of only as amounted to the Value of 40 


Marks? Per Manwoed, C. J. he ſhall make of 
Lands only which were of the Value of 
40 Marks per Annum, for the Words [ ſuch 
which] do not go ſo largely as if he had ſaid, 
All my Lands which ſhall diſcend, or to me 
be diſcended; for then the Yearly Value 
were but a Demonſtration, and all his Lands 
ought to be aſſured. 3 Leon. 27. 

/ Rs f 


| 
Covenant to pay Taxes. 5 


Plaintiff declares, That the Defendants I 
Predeceſſor, Biſhop of Salubury, being ſeized Wy, 
in Fee, let to the Plaintiff certain Lands for 5 
21 Years, reſerving the ancient Rent, and Wt; 
covenanted for him and his Succeſſors to dil- MW 
charge all Publick Taxes upon the Land; Wn, 
and that the Defendant ſince was made Bi- Nit 
ſhop, and a Tax was aſſeſs d by Parliament, 
and he refuſed to pay it 

Q. Whether this is ſuch a Covenant as 
ſhall bind the Succeſſor as incident to 4 


Leaſe, which the Biſhop is empowered 8 f 
5 make 


The Law of Covenants. 
make by the Statute of 32 H.8. If it ſhould 
now be taken, that every Covenant ſhould 


bind the Succeſſor, the Stat. 1 Eli. ſhould 
be of none Effet. By Hale, admitting this 


was an ancient Covenant, (and ſo it ſhould © 


have been averred to have been uſed in for- 
mer Leaſes) to diſcharge ordinary Pay- 
ments, as Penſions or Tenths granted 
by the Clergy, then it might bind the Suc- 
ceſſor, by 32 H. 8. but it were very hard to 
extend ic to new Charges : However, this 
Covenant ſhould prove it would not avoid 
the Leaſe, but the Declaration being inſuffi- 
cient, they did not reſolve it fully; for he 
ſaith the Predeceſſor was ſeized, but faith 
not in jure Epiſcepatue, for he might be ſeized 
in his natural Capacity. 1 Vent. 223. Da- 
venant verſus Biſhop of Salzxbury. 2 Lev. 68. 
Meſme Cale. 

Leſſee covenanted with the Leſſor to pay all 
Charges, Dues and Duties to be paid, for or 
by Reaſon of the Land, and to diſcharge 
the Leſſor of them; after this, in 18 Car. 1. 
the Act of Parliament for the 409000 J. is 
made; which ſaith, That the Leſſors ſhall 
de charged for their Rent to the ſaid Tax. 
If this Act of Parliament diſcharged the Co- 
venant ? was propoſed to Mr. Hales, and 
Yerjeant' Rolls, to — their Opinions under 
their Hands, which they did in this manner: 
Mr. Hales wrote, No; 1. Becauſe the Act did 
not intend to diſcharge this Covenant, for it 
it had intended fo, then it would have ſaid, 
That all Covenants ſhall be void, as in the 
dat. 39 Elix. cap. 2. of converting Arable 
Land into Paſture, and Stat. 14 Elis. cap. rt. 
of Leaſes, expreſſes Clauſes to make all Co- 
'enants void, which ſhews that otherwiſe 


they 
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they ſhall not be taken away. 2. This Co- 
venant is a collateral Thing. 3. It was a 
Fault in the Leſſee to make ſuch a Covenant, 
he might have made a Covenant to diſcharge 
all ordinary Charges. 4. Authorities upon 
the ſame Reaſon, Statute of Sewers, 23 H. x, 
ſaith, That every one who may have Benefit 
or Loſs ſhall contribute; yet it hath been ad. 
judged, that if any particular Perſon be to 
repair a Bank by Preſcription, he, and no 
other, ſhall repair it. 5 Rep. 100. 
But Serjeant Rolls and others wrote contra: 
x. Becauſe the Leſſor is Party to the Act of 
Parliament, and hath diſpenſed with it, as 
in 6 Rep. Morris Caſe. 2. The Intent of 
the Act was to eaſe the Leſſee of part of the 
Burden, and put this Pare on the Leflor, 
3. Alizs, the Leſſee by the Force of the 
Covenant ſhall be driven to pay all the Rent 
to the Leſſor, and yet to bear all the Charge 
of the Tax, and the Leffor ſhall have all 
his Rent, and ſhall pay no Charge of 
the Tax, which will be againſt the Word 
and Intent of the Act: As to the Objection 
on the Statute of Sewers, the Book is not 
ſo, for the Commiſlioners may tax all if they 
will, upon the Words of the Statute, Is 
private Manuſcript, 
Per Ch. Fuſt. Rolls, & Juſt. Nichol, nals 
ntradicent, in Rawſon and Martens Cale, 
Trin. 1650. in ſuper Banco, it was held, that 
if an Ordinance of Parliament is, that the Leſ- 
ſee ſhall deduct the Monthly Aſſeſſment for 
the Parliament Army out of his Rent, and 
the Leſſee covenants in his Leafe to pay all 
the Taxes and Charges, for or by Reaſon of 
the Land; if this Leaſe was made before the 


Ocdinance, there the ſubſequent Order ol 
Parliament 


A Yb =* LON ati. 
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Parliament ſhall take away this Covenant, 
becauſe every one is privy. to an Act of Par- 
liament ; and ſo the Leſſor, by this ſubſe- 
quent Ordinance, hath taken away the Co- 
venant, and then it's all one as if che Leſſor 
had ſaid, I will pay it, and you ſhall not pay 
it; alias, if the Leaſe had been made after the 
Ordinance. 

Agreement was made to aſſign a Stock When a 
upon Requeſt, and for Non-performance, Thing is to 
Action was brought, ſetting forth the Agree- be done upon 
ment, and that the Plaintiff did requeſt the 1 
Defendant at ſuch a Time, &c. 

Defendant pleaded, He was ready to aſſign 
the Stock after the Promiſe made, &c. and 
upon Demurrer it was ruled, it the Thing was 
not to be done upon Requeſt, then the De- 
fendant was bound to do it in convenient 
Time after the Promiſe; hut it being to be 
done upon Requeſt, the Time when the 
Plaintiff will require the Performance of the 
Agreement, is the Time when the Defen- 
dant muſt do it. 3 Mod. 295. Hariſon and 
Hayward. | 

f A. recite by Deed, That where he is in- 
debted to B. in oo l. he covenants with B. 
That the ſaid 102 J. ſhould be paid to B. or 
his Aſſigns, at Rotterdam in Holland, by C. 
abſq; aliqua ſecta Legis ſuper primam Requiſitio- 
mem que de eodem faceretur. In this Caſe, 
the Demand may be made at any other Place Demand at 
than Rotterdam; for though Payment is to be other Place 
made there, yet he may demand it at any other than Pay- 
Place in England, or at Dort, for he ought to ent. 
have reaſonable Time for Payment after De- Reaſonable 
mand, having Reſpect to the diſtance of the Time forPay- 
Place, 1 Rol. Abr. 443. Halſted's Cale. — 


HA 
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CH AP. XXVI. 
Requeſt. Vide Notice, in Title Declaration. | 


| 
| 
F A. covenants with B. upon reaſonable Re. 
_ I queſt to him made by B. to ſurrender cer- i! 
ceding Clay. tain Land, and all his Intereſt in it to B. and WW 
ſes ic ſhall alſo to permit B. to take the Profits of the 0 
relate. Land; in this Caſe the Requeſt doth not 0 
to the taking of the Profits, but only to t 6 
Surrender; fo that he is bound to ſuffer hin M* 
to take the Profits without Requeſt, although WP 
there is but one Word that goes to the Wh" 
whole. 2 Rol. Abr. 248, 249. Sims and 
Smirh. MUD ee 

Whereas B. per other Indenture, had af. 
figned to C. a Meſſuage,&c. Now this Inden- 
ture witneſſeth, that R. covenants; That he 
or his Brother would deliver to C. or, in his 
Abſence, to E. at his Shop, a Tarrier of the 
Premiſſes, and of the Verity of this, ad op. 
timam eorum peritiam, upon Requeſt made to 
them by C. would take their Oath before 2 
Maſter of the Chancery, and alfo would de- 
liver to one V. ſafely to be kept to the Uſe 
of the ſaid B. and C. the Original Demiſe, 
whereof he then had a Copy, &c. Though 
8 in this Caſe they are not vor to make Oath 
Requeſt, to Without Requeſt, yet they are to deliver the 
what pre- Original Demiſe ſans Requeſt, for the Re- 
==, Hoya queſt refers not to this, but the firſt, as ap- 
is = * 3 pears by putting the Requeſt amongſt the 
Covenants, and not in the Beginning ot 

End. 2 Rol. Abr. 259. Smith and Garbutt. 


Thie 
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The Plaintiff declares, That the De- 
| fendant had covenanted to pay him fo 
much Money as he ſhould expend for Repair. 
ing and 1 a Ship for him; and a- 
vers, That he had ſpent 300 J. in Repairing 
and Victualling it, and that he gave the De- 
fendant Notice of it ſuch a Day, and for 
Non- payment brings the Action. Defendant 
Proteſ ando, That the Plaintiff had not laid 
out 300 JI. in Manner and Form as he had 
declared: Demurs to the Declaration; r. Be- 
cauſe he hath not averred a Special Breach Where « 
of Covenant; but this hath been often over- Special 
ruled. 2. There is no Requeſt alledged to — — 
pay the Money, and without Requeſt he is not be al. 
not bound to pay it. Per Cur, The Plain- ledged. 
tiff's Action is not an Action of Debt where where it is 
a Demand is neceſſary, but an Action of Co- not neceſſary 


. {Wrenant where it is not neceffary to alledge in Covenant 
1. We Demand. Stiles Rep. 31. 1- alledge a 
ne The Condition was, to make Aſſurance of © 
nj eertain Lands to the Obligee before the 10th 


of March, 17 Eliz. and if it fortunes, that 

e Obligee refuſe to accept the Aſſurance,. 
ind ſhall make Requeſt to have 10017. in Sa- f 
faction of it; then if upon ſuch Requeſt, 

thin 5 Months after, he pay the 100 l. that 


Je (When, Cc. and at the Day he refuſed the Aſſu- 

iſe, Jance, and afterwards, 27 Elix. he maketh 

gh equeſt to have the 100 l. The Qu. was up- 

ath n Demurrer, Whether this Requeſt was ſuffi- Requeſt dur 
the Nient for the Time? Per Cur, A Requeſt ar ing Life. 
Re- / Time, during his Life, was good, and 

ap- Ne & not reſtrained to make it at or before 


e Day the Aſſurance was to be made: 
| udgment pro Quer, Cro, Elix 136. 1 Lev. 185. 
„ ame Cale. : hs | 

Co- 


— 
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Covenant to make a good and lawful E- 
ſtate, as by the Councel Learned of the 
Plaintiff; upon Requeſt made, ſhall be advi. 
ſed; and Plaintiff alledgeth M. T. was of his 
Councel Learned, and gave. his Advice to 
the Plaintiff, that the Defendant ſhould make 
ſuch Aſſurance, &c. and that the. Plaintiff 
gave Notice to the Defendant of the ſaid 
Advice, and requeſted him to perform it, 
and the Defendant denied. | 

It's moſt proper the Gouncellor ſhall give 
his Councel to him, with whom he is of 
Councel ;- and he, to notify it to him that 
makes the Eſtate, and if the Councellor 

gives Advice to him that is to make the E. 
ſtate, he may be ignorant whether he be of 
his Councel or not. 5 Rep. 19. b. Higgins 
bot hams Caſe. r 

of) In Confideration the Plaintiff had pro. 
+2; miſed to pay the Defendant 700 J. for the 
covenant to Reverſion of a Mannor, the Defendant cove 
convey ac- nanted to ſeal the Inſtrument for the Afi: 
cording to rance of it, with Warranty, &c. according 
the 1 to the Draughts between them before . 
— ten. greed ; and though the Defendant tenderet 
der Wax, Gr. to him the 1ſt of March the Inſtrument 
for he had written, Secundum tractationes præd, and tie 
taken it upon 3d of March requeſted him to ſeal them, yet 
bim. he had not ſealed them, nor conveyed the 
Reverſion of the Mannor ; after Verdict pr 

Quer, moved in Arreſt of Judgment; 

1. That he ought to ſhew the Inſtri 
ments to the Court, that they might judg? 
of them; to which it was anſwered andre 
ſolved, the Inſtruments were agreed betor: 
and therefore he need not ſhew them d 
the Court. | 


1 2. H 


pa 0 
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E. 2. He doch not ſhew that he rendered him 

he Wax, Pen, Ink. &c. as he ought : to which 

vi- it was anſwered and reſolved, There need 

his no Tender, for the Defendant had taken 

oF upon him to do it. =") 

uke 3- The Requeſt is not well made, being 

tiff at another Time, not when the Tender was; 

ail but it was reſolved the Tender after the Re- 

15, queſt was the better, for ſo he had Time to 

read them and conſider them. . 

ive And by Windham, Juſtice, where Convey- 

| Of inces are before agreed, and to be Tealed ac- 

hat cording to this Agreement, ſo that there is 

lor not any need of Councel, the Defendant is 

LW to do ic at his Peril; and where one is to 

e of grant a Reverſion, he had Time to do it at 
any Time during his Life, if it ſo long con- 

I tinue a Reverſion, if he be not haſtened by 

Pro Requeſt. Here is a Requeſt, and the Con- a 
— yeyances being agreed, no Tender need to When Ten. 


be; but if one be to ſeal a Conveyance ge- der of a Con- 

ſy nerally, there the Councel of the Purchaſer Vence is re- 

is intended to draw them, and then the Pur. NMiute or not. 
i chaſer ought to tender them. 1 Lev. 44; 

eren b and Bertel. 1 Keeble 122. Meſme Cafe, 


_ 8 CHAP, 
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Covenant, CYNOvenant, That he was feized in Fee at 


7 
That he was 
ſeized in Fee, 
without Con- 
dition. 
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CHAP. XXVII. 


Covenant, That he is ſeized in Fre. 


the Time of the Bargain and Sale, 
without Condition or Limitation, and the 
Breach aſſigned by the Plaintiff that he was 
not ſeizad in Fee, he is not bound to ſhew 
in whom the Eſtate was, to which the Bar- 
gainor only is privy ; as 9 Rep. 61. Allo his 
Replication could have been only, That he 
was ſeized in Fee, and not abſque hoc, That any 
Stranger was ſeized; and it is a good Cove- 
nant that he is ſeized in Fee, and the Words, 
Without Condition or Limitation] by Mind. 
ham, is ſuper addition, That he hath a good 
Eſtate in Fee, and doth not quality or alter 


the Fee, tho' Condition muſt be ſhewed by 


him that pleads, that he was ſeized in Fee, 
confeſſing it, but that it was on Condition, 
Duzre, 1 Keb. 58. Glimſton and Audley. 

A Covenant, That he is ſeized of a good 
Eſtate in Fee ; the Plaintiff rakes Iſſue by 
Replication, That he was not ſeized of a 
good Eſtate in Fee. Defendant rejoins, he 
was ſeized of as good an Eſtate as Sir J. Mol- 
laſton, who granted it to him, had; which is 
nothing to the Purpoſe, becauſe that he was 
leized of a good Eſtate, according to ſuch 
an Indenture, refers to the Eſtate paſſed by 
the Indenture it ſelf, and not to/him that 
made it ; which the Court agreed, and Judg- 
ment pro Quer. 1 Keb. 95, Cookes and Fownes 
Cale. , 

t 


* 
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It is reported thus, in 1 Lev. fol. 40. Co- 
- || venant and declares, That the Defendant 
bargained and ſold to him certain Lands, 
(which he had purchaſed of Woolafton and 
other Truſtees, in the late Times, for the 
Sale of Delinquents Eſtates) and covenants, 
That he was ſeized of a good Eſtate in Fee Covenant, 
it according to the Indenture made to him by z—_ — 
„ VHollaſton, &c. and aſſigns for Breach, That — — 
de he was not ſeized of a good Eſtate in Fee. the Iadentuie 
5 The Defendant pleads, he was ſeized of ſo by which he 
W good Eſtate as Moollaſton, & c. conveyed to purchas'd the 


im, Plaintiff demurs, and Judgment was ev tomy, = 
is given for him, for the Covenant is abſolue 
ae that he is ſeized of a good Eſtate in Fee, 
and the Reference to the Conveyance by 
& WW Woolaſfton ſerves __ to denote the Limita- 

t 


5, Wl tion and Quality of the Eſtate, not the De- 


d. feaſibleneſs or Undefeaſibleneſs of the Titles. 
od 1 Lev. 40. 
er Leſſor covenants, That he was then ſeized 


by in Fee of an indefeaſible Eſtate. The Plaintiff 

,in his Declaration, in facto dicit, That at the 

n. W Time of making the Indenture he was not 

lawfully ſeized in Fee, and ſo he had not 

performed the ſaid Covenant. Defendant 

pleads, non eſt factum. The Breach is well 

aligned, though he ſhews not that any other 

was ſeized, becauſe the Covenant is gene- 

ral, and fo the Breach may be aſſigned as ge- Breach may 

nerally, eſpecially as this Caſe is, where the Þ* —_— the 
Defendant hath made the Declaration good RN: 
by Pleading non eff factum. So he allows 

the Breach, if it had been his Deed. Cre. 

Jac. 369. Miſſet and Ballet. 


32 B. co- 


* 


vd The Law of Cobenunts. 
B. covenants, he was ſeized of Blath- Aer: 
in Fee-Simple, whereas in Truth it was 
Copyhold Land in Fee. Per Cur, the Co. 
venant is not broken: Quære, becauſe the Re- 
porter adds, the Jury fhall give Damages ac. 
cording to that Rate that the Country value 
Fee- Simple Lands more than Copyhold. 
Noy. 142. Gray and Briſcoe. 

Covenant, That the Defendant was law. 
fully ſeized, is intended as to the Title, and 
a Covenant for quiet Enjoyment is as to 
the Poſſeſſion. 3 Keb. 755. Gregory and 
Mayo. 


Covenant that he hath Power to ſell. 


I now have Heirs and Aſſigns by theſe 
Preſents, by the Will aforeſaid, do own full 
Power, .good Right, and lawful Authority 
to ſell, good, and the Words | Heirs and At 
ſigns, ] are inſenſible and Surpluſage; heought 
to be Owner of a Power, as well as Ownet 
of the Land. 1 Rol. Rep. 84. Goodman and 
Knight. | 


That the Leaſe is 4 good Leaſe. 


lsa Covenant by Leſſee of Tenant in Tall, 
— not warranted by the Statute (on Afi 

hers ited by ment to the Plaintiff ), That he was poſſelsd 
A Starute. Of the Indenture, and that it was unavoided 
ous and unavoidable ; Tenant in Tail dies, and 
Breach aſſigned, that the Iſſue entered and 
demurred thereon: The Courts inclined this 
was no Breach, unleſs it had been, that it 
ſhould continue ſo during the Term, or that 
the Aſſignee ſhouid enjoy it during the Term, 


for tht Leaſe is only voidable on the Copy 
ge 


as -—w< ou a A. 7 WIN 


IA TY EN. 


The Lat of Covenants, 
of the Death of Tenant in Tail. 3 Keb. 
8145. Hemingway and Sad. | | 
By Agreement betweenthe Plaintiff and the 
Teſtator of the Defendant, a Parcel of Land 
was to be {old for 400 J. but if it did not 
ariſe to ſo much, then they covenanted with 
each other to repay proportionably to the 
Abatement ; and the Defendant's Teſtator 
covenanted for himſelf and his Executors, 
to pay his Proportion to the Plaintiffs, ſo as 
the Plaintiff gave him Notice in Writing b 
the Space of 10 Days, but ſaith not ſuch No- 
tice was to be given to his Executors or Ad- 
miniſtrators. * 
On Oyer of the Indenture, there was a 
Variance between the Covenant (which was 
for Notice to be given to the Teſtator) and 
this Declaration, by which Notice is averred 
to be given to the Executor, and ſo a De- 
murrer. Per Cur, this is no material Variance, 
becauſe the Covenant runs in Intereſt and 
Charge, and ſo the Executor is bound to 
pay, and therefore it is neceſſary that he 
ſhould have Notice : But the Declaration was 
nought for another Reaſon; They had not 
declared that this Notice was given in Wri- 
ting, and that he gave Notice, Secundum for- 
nam & effettum Conditions, was not good. 
2 Mod. 268. Harwood verſus Hilliard. 
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CH AP. XXVIIL 
On a Covenant in a Feoffment that he was 


Owner, and ſeiſed of an indefeaſible E. 
* ſtate, G E. l = | | 


. ry S 
©» +. + 


di, | A. B. of B. in the County of 
Warwick,] ſammonit fuit ad reſpond J. C. Ar 
de plarito quod reneat ei conventionem inter es 
fattam ſecund vim formam & eſfectum quarun- 
dam Indenturarum inter eos confectar, &c. Et 
unde idem J. per F. G. Attorn ſuum dicit quod 
cum præd A. per quandam Indentur factam apud 
K. (tale Die & Anno) inter pred A. per no. 
men, &c. ex und parte & præd J. per ne 
men, &c. ex altera parte, cujus alteram partem, 
Sigillo præd A. Sign idem J. hic in curia profert 
cups dat eft iiſdem Die & Anno teſtatum fit quod 
pred” A. B. pro & in Conſideratione ſumme ducen- 
tarum & undecim Libratum legals Manetæ An- 
gliæ ei per 3 J. C. ante ſigillationem Inden. 
ture præd bene & fidelit ſatufac! & ſolut unde 
pred A. B. per Indenturam pred acquietavit & 
relaxa vit præd J. C. Executores & Adminiſtrato- 
res ſuos imperpetuum dediſſet conceſſiſſet bargani- 
⁊aſſet vendidiſſet feoffaſſet & confirmaſſet præfat 
J. C. Heredibus & 4ſpgnat ſus totum manerium 
de, &c. cum omnibus juribus partibus annex 
 membrs hereditamentis & pertinentiis quibuſcung; 
inde vel ad eadem inciden wel ſpectan ac omnia 
la meſſuagia terras tenementa wel hereditaments 
cum pertin communit vocat vel cognit per nomen 
ſeve nomina de, &C. in paroch de K. in Com 
Warwick, ac etiam omnia & ſingula Domos edificia 


ſtruc} uras, 


Warw. A B. nuper de B. in Com” pred Gen alia 


Conſidera- 
tion. 


Sr e 


* 


The Lam ok Covenants. 
ſtructuras, | Anglice, Buildings, ] pomaria gardina 


ras moriſcos boſcos ſuboſcos reddit reverſiones rema- 
neria officia, | Anglice, Duties, ] ſervitia 2 cua 


munitates & bereditamenta cum ſuis pertinentiis 
quecung; exiſtentia part parcel vel membra pred” 
nanerii de C. wel tenementorum de M. H. vel ill 
ve alteri eorum ſpettan vel ſic accept reputat vel 
s capt vel cum eiſdem vel eorundem altero vel ali- 
of 4 parte inde ante tune, | Anglice, org 


ar at [ Anglice, ſett, dimifſ” [ Anglice, let, 

et cr & fruct' ſcituat jacen & exiſten in, &c. 
mn. Wl (manerio de C. cum omnibus ſuis partibus mem- 
Et bis © pertinentiis ex conceſſione præd except & 
0d Wl foris prixat ) omnia que Præmiſſa præd A. B. nuper 
ud 1 fibi & Heredibus ſuis imperpetuum de 
10. T. de, &c. ſimul cum omnibus ſcriptis chartis 
. cur rotulos eſcript inſtrument” & evidenciis quibuſ- 
n, ¶ cunq; concernen Præmiſſa totum vel aliquam par- 
rt en vel parcell inde babend & tenend præd ma- 
e verium de T. & præd Præmiſſa in Parochia, &c. 
n. i & omnia & ſingula alia Premiſſa quacung; cum 
in- ſuis pertinentiis ante per Indentur pred” dat con- 
en- e barganizat' vendir & confirmat mentionat 
% LArglice, mentioned, ] intens [ Anglice, inten- 
& ded?) dari barganizari vendi enfeoffari & confir- 
to- WW mori præfat J. C. Heredibus & Aſſignat ſuis 
ni - ¶ imperpetuum ad ſolum opus uſum & beneficium, 


at Wl [Avglice, behoof,] præd J. C. Hæredum & Af- 
m fgnatorum ſuorum imperpetuum. Et præd A. B. 
ex © Heredes ſui omnia & ſingula Præmiſſa cum 


nq; Wl pertinentiis præfat J. C. Hæredibus & Aſſignat' 


nia ais imperpetuum contra omnes gentes Mar antixa- 
ren & per Indentur præd defenderent. Et præd 
zen A B. pro ſeipſo Hæredibus, Executoribus, & Ad- 
m viniſtratoribus ſuis, & quolibet eorum per Inden- 
cia "ram præd convenis promiſu & conceſſit ad & 
, 84 a cum 


prata Terr as paſturas paſe cuas vaſt communias mo- 


emolumenta commoditates, libertates francheſ” im- 
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vit .performavit ſeu cuſtodivit aliqua conceſſionem 


The Lan ot Codenants, 
cum pre af J. C. Heredibus,. Executoribus, & 
Adminiftratoribus, & Aſſignat ſuis, imperpetuum 
& ad & cum quolibet corum quod ipſe pred A. B. 
ad ſigillationem & deliberationem tur pred 
fuit verus N [ Anglice, Owner, ] & 
legitime ſeiſu' de & in ſingulis Premiſſis cum ſuis 
perrinen præantea per Indentur præd dat conceſſ' 
larginat & vendit vel mentionat | Anglice, in- 
tended, ] dari conceſſi barganizari & vendi & de 
ualibet parte & parcella inde cum ſuis pertinentiis 
ni perfect & ind: 9 fe ſtatus Hæreditat (an 
$/ice, Inheritance, ] in feodo fimplici abſq; aliqua 
defe:[antia conditione wel limitatione uſus wel con- 
— 6/ [ Anglice Truſt, ] ad evacuand' | An- 
glice, to avoid, ] alterand 2 to alter, 


mutand deter minand vel transferend' eadem 
198 ipſe hubuiſſet plenam poteſtatem bonum jus la-. 
ilitatem & aut boritatem in legs concedere barg. 
nixare vendere enfeoffare & conveyare eadem G 
quamliber partem & parcell inde prefar” J. C. He. 
redibus & Aſſignat ſuis, modo & forma ſuper 
dict & ſecundum intentionem Indenture prædic 
[2nd a Covenant to ſtand ſeiſed.] Et idem]. 
ulterius dicit quod licet ipſe a tempore confectionit 
Indentur pred” uſq; diem impetrationis brevis ori- 
ginalis ipſius J. bene & fidelit obſervavit perfor- 
mavit perimplevit & cuſtodivit omnia & ſinguls 
conventiones conceſſiones & agreeamenta in Indent 
præd ſuperius ſpec ex parte ipſius J. obſervanda, 
perimplenda * & cuſtodienda ſecundum 
fermam & effettum Indenture prædicte proteftands 
etiam qucd præd A. B. non obſervavit perimple 


eu agreeamentum in Indentura prædicta ſuperiu 
Helfer ex parte ejuſdem A. obſervand pe” for- 
mand perimplend' & cuſtodiend ſecundum formam 
Or effectum = pred. In facto idem J. di- 
eit quod pred' A. tempore ſigillationis & delibera- 


tions 


S: TF RE KRA 


The Law of Covenants. 25 
ionis Indenture præ dicte hic in Cur prolat' non fruit 
— — [ Anglice, 8 & legi- — 
time ſeifitus de omnibus & ſingulis Præmiſſis pred &c. 
cum pertinen [except pre except, antea per 
hidenturam illam dat barganizat conceſſ & ven- 
dit wel mentionat inten ¶ Anglice, intended, 
dari concedi barganixari & vendi & de qualibet 
parte CY parcella inde cum pertin bone perfecte & 
indefefibilis ſtatus Hereditatis in feodo fimplici 
abſq; aliquibus defeaſantia conditione wel limita- 
tiene uſus vel confidentia, ¶ Anglice, Truſt,] eva» 


cuare alterare, | Anglice, change, ] diterminare 


vel tranferre eadem ſecundum formam & «ffetrum 
Indenture prædicte. Et idem J. ulterius in facto 
dicit quod pred A. tempore fegillationis, & delibe- 
rationis Indenture prædicte hoc in Cur prolat' non 
babuiſſet plenam poteſtatem bonum jus babilitatem 
& authoritatem in Lege concedere barg nixore en- 
feeffare & conveyare Fræmiſſa prædict in Indintu- 
ra præd ſuperius ſpecificat & quamlibet par tem & 
parcellam inde præfat J. C. Heredibus & Aſſig- 
nat ſuis ſecundum formam & eſfect um Indenturg 
Mius. Et fic idem J. dicit quod præd A. licet ſe- 
pins requiſit conventionem præd de eo quod pred” 
A. per Indenturam præd pro ſeipſo Heredibus, Ex- 
eeutor C. Adminiſtr ſuis & ecorum quolibet con- 
venit promiſit & conceſſit ad & cum pred ] C. 
Hæred Executor & Adminiſtratoribus (uis, & ad 
& cum quolibet eorum quod ipſe præd A. B. ad 
ſyillationem & deliberationem Indenture pred' fuit 
verus Proprietarius & legitime ſeiſitus fr de ome 
nious C ſingulis Premiſſis cum pertin preantes 
der Indenturam pred dat conceſſ barganizat & 
vendit aut mentionat & intens dare concedi bar- 
ganizari & vendi & de qualibet parte & parcella 
inde cum pertin de bono perfect & indefexibili 
fatu Hereditat in feodo ſimplici abſq; aliquibus 
defexantia conditione ſiye limitatione uſus vel con- 
| ben fidentia, 


. ce 
, , 4 


The Law of Covenants. 


fidentia, [Anglice, Truſt, | evacuare alterare mu- 


- - tare determinare vel transferre eadem & quod ipſe 


ww babuit plenum bonum jus habilitat & authorita- 


tem in Lege concedere barganizare vendere enfeof- 
fare & conveyare Præmiſſa præd & quamlibet 
partem & parcell inde præfat J. C. Hæredibis C 
Aſignat ſuis, modo & forma præd & ſecundum 
intent ionem Indenture præd eidem J. non tenuit ſed 
infregit & illam ei tenere hucuſq; contradixit & 
adbuc contradicit unde dicit quod deteriorat eft & 
bæc ad valentiam quinquagint Libra- 
rum & inde produc ſectam, &C. 


A. conveys a Meſſuage with the Appurte. 
nances to B. and his Heirs, and alſo grants 
to him Liberty of Ingreſs to a Well, &c. to 
draw Water, &c. And A. covenants with 
B. that he was ſeiſed of the Premiſſes: It's 
no good Breach, that A. was not ſeiſed in 
Fee of the Well, for that the Covenant that 
he was ſeiſed in Fee of the Meſſuage and 
Premiſſes, doth not extend to the Well, 
Ent, 608. 2 


Notice, 
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 The'Law of Covenants. - 
ban oP nut in 1 
tot: Notice. 


Who ought to give Notice. To whom Notice ought 


to be given. 


If a Man covenant with J. S. That if he 
will marry A. W. his Couſin, to pay to him ä 
10 J. at the Day of his Marriage, J. S. need Notice of 
not give Notice at what Day he will be mar- Marriage. 
ried, but he ought to take Notice of it at his 

Peril, in as much as he hath taken upon him 

to pay it at the Day, tho the Marriage is to 

be made by F. S. himſelf, Beresford and Goods 

rowſe, 14 Fac uære. | 

e 


If A. fell Lands to B. by the Name of 
Twenty Acres, according to the Rate of 20 l. 
for every Acre; and it is agreed between the 
parties, that the Land ſhall be meaſured by 
J. S. before the Firſt Day of Jan. next enn 
ſuing, and A. covenants to repay accor : 
ding to that Rate for every Acre before the N 
Firſt Day of May after : If there are not : 
Twenty Acres upon the Meaſure, and it's | 
fund there ars not Twenty, Acres, A. ought Where s M 
to pay this before May at his Peril, without takes upog | 
any. Notice given how many Acres there bim to per- 
wants of Twenty, for he had taken upon —— AY 
him to perform it at his Peril, Goates and * 
dir Baptiſt Hycks Caſe, 1 Rol. Rep. 314. 2 Cro. 
390. id. Caſe "BR "3 ; 

If A. covenant with B. to make ſuch Aſſu- 
rance to him of the Mannor of D. as the 
Councel of B. ſhall deviſe, before ſuch a 
Day, and after the Counce! devi ſeth an Aſ- Notice or 
ſurance, B. ought to give Notice of it to 4. Aſſurance. 


If 


268 | The Loi of CTahenants 
If a Man leaſe a Mill for Years, and the 
Leſſee covenants to repair the Mill, and Lef. 
— * ſor „ to cars him pF Timber for 
. it; the Leſſee ought to give Notice tot 
* Leſſor how much eil ſuffice for the 25 
ration, and not to demand Timber for Repa- 
ration in general, or otherwiſe the Leſſor is 
not bound to deliver any, Holder and Tayln, 
12 Fac. B. J | 25 
A. covenant to pay to B. all fuch Money 
as by a true and juſtifiable Bill under the 
Hand of the Attorney of B. ſhall appear to 
be before disburſed by B. or his Attorney, In 
Action, if B. aſſign for a Breach, that 24 
by a true and juſtifiable Bill under the Hand 
of J. S. Attorney of B. appears to be disbur. 
ſed, which 4. hath nor paid : This is a good 
Breach, without alledging A. had Notice of 
it, or that the Bill of the Attorney was ſhew- 
To take No- ed to him, for that che Attorney was a Stran; 
tice at his ger, of which A. ought to take Notice at hi 
Peril. Peril, Dewell and Wilmot. Y 
If I de bound to you to make you ſuch u 
Aſſurance as J. S. thall deviſe, I am bound 
Notice of AC at my Peril to procure Notice; but if Il 
furance. bounden to you to make ſuch Aſſurance 3 
: Councel ſhall adviſe, there Notice ought t6 
be given ro me: x Leon. 104. Q. this Book. 
Ihe Defendant covenants to pay the Plain. 
tiffs and other Mariners their Wages ; and 
the Plaintiff avers, that 5 J. was due fort 
Month after his Departure in the Ship ſuch: 
Day from Blackwall; but avers no Notice 
given to the Defendants of his Return, ot 
| going out, nor what was due, for which 
Bound him- Caule the Defendant demurs. And per Cw, 
ſelf to take the Defendant hath bound himſelf, and mui 
Notice of it. take Notice of it, as well as if it were eu 
| | a IJ hing 


Tde um bf Codetiants, 
a Thing in his own Coniſance, x Keb. 681; 
'El; and Roberts. | 8 
J. Leſſee of the Biſhop of R. pro Years, 
covenants to find neceſſary Proviſion for the 


a 


| Steward, the Biſhop, his Servant and Horſe, 
Lat all Times —_— held Cons there. Per 

Dodderidge, he ſhall take Notice, and there 1 
or needs 90 erſonal Notice, for General No- — — 
ney tice, as Proclamation at . is given to « Proclama- 

* : — 

the — mag 532. the Biſhop of Rocheſter ver. —_ c_ 
h. In Covenant, the Plaintiff declares upon a *. 
', | Writing of che Defendant's Teſtator, ac- 
a If knowledging himſelf to be accountable to the 


Plaintiff for whatever Money the Plaintiff 
ſhould charge upon F. S. payable to Sir Tho. 
Viner, Per Cur, it lies well, being againſt 
Executors, and ſo had it been againſt the 
Party himſelf ; no Notice is 
Plaintiff to F. S. who upon ſu 
pay to Sir 7ho. Viner, and it's not neceffary, ceſſry. 
1 Keb. 15 5. 1 Lev. 47. meſme Cale. 

la Point of Covehant, Notice is not to be 

ſo ftritly given as upon an Obligation, 

Which is in Point of Forfeiture, Cr. Far. 390. 

dit Baptiſs Hicks's Caſe. 


CHAP. 


iven by the Where No- 
Bills was to tice not 0. 


* 
* 
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CHAP. XXIX. 


n 


good, abſolute, and perfect Aſſurance, 


in Fee of Copyhold Lands, and after he ſur- 


renders this upon Condition of Payment of 
Money: It is not any Performance, for the 


Covenant to 
ſurrender, it 
muſt be an 
abſolute and 
effectual Sur - 
render. 


| 

| 

] 

˖ 

{ 

t 

Wo, y 
T HE Condition is, That he ſhall make a Wt 
q 

n 

1 

b 

R 


Aſſurance ought to be abſolute ; and it muſt 
not only be an abſolute, but an effectua 
Conveyance. 55 

If a Man be bound to ſurrender a Copy- 
hold to the Uſe of A. and his Heirs, on 
Conſideration of Money; if he ſurrender it 
into the Tenants Hands, he muſt get it pre- 
ſented, for it muſt be an effectual Surrender, 
I Rol. Abr. 425. Shan and Belby. 

The Defendant covenanted, that ſne would 
make a lawful Surrender of ſuch Copyhold 
Lands upon reaſonable Requeſt, and that ſhe 
would permit the Plaintiff to enjoy the ſaid 
Land, and to receive the Rents quietly, 
without Interruption. And the Plaintiff 
ſhews ſhe was a Copyholder of ſuch Lands, 
and alledges the Cuſtom, that ſhe might ſur- 
render by Letter of Attorney into the Hand: 
of Two Tenants out of Court, and ſhews he 
cauſed a Letter of Attorney to be made for 
the Defendant to ſeal, to give Authority to 
Two ſuch Perſons named therein to ſurren- 
der at the next Court, and tendred it unto 
her to ſeal, and ſhe would not ſeal it, no! 
ſurrender at the next Court holden on ſuch 1 


Day, and that ſhe received the Rents of th 
1 al 


Ehe Law of Covenants. ot 
ſaid Lands for ſuch a Time, and ſo brake 
ber Covenant by not ſurrendring upon that 
Requeſt. Defendant pleads, That the Plain- 
tiff tendred a Letter of Attorney to her to 
ſeal, and becauſe ſhe did not know what was 
therein contained, ſhe required reaſonable Reaſonable 
Time to be adviſed by her Councel, and Time to ad. 
2 fl the Plaintiff refuſed to give her any Time to — — the 
e, adviſe thereupon, for which Cauſe ſhe did * 
1r- not ſeal it. Plaintiff demurs. Per Cur, Firſt, 
of The Breach is not well aſſigned, for ſhe is 
he by her Covenant to make Surrender upon py Covenant 
uſt MRequeſt, but is not bound to make a Letter to make a 
ual Mof Attorney to make a Surrender. It was mo- Surrender 
red it is a Breach of Covenant, becauſe ſhe 2 — 
oy- aid not ſurrender at the next Court; and that make a Letter 
aRequeſtto make a Letter of Attorney to ſur- of Attorney. 
render, implied a Requeſt to make a Surren. Expreſr Re- 
der, ſed non alloc, for it ought to be an expreſs queſt. 
Requeſt to make a Surrender, and not an 
implied one, Cr. Car. 299. Syms and Lady 
mith, Godb. 445. Jones 314. 


old Error of a Judgment in B. C. where the Agreement 
ſhe Plaintiff declares, That it was agreed be- to ſurrender 
ſaid Nween him and the Defendant, - that the Copybold to 
ch, laintiff ſhould ſurrender to the Defe OS _ 
ien Copyhold Lands, and that this De. jacs ” ag 
nds, Nendant ſhould pay to the Plaintiff ſo much; Hands of 
ſur- Ind in Confiderion that the Plaintiff had Two Copy- 
ank Mſumed to perform the Agreement on his bolders, ac- 


art, the Defendant aſſumed to perform the Cute 
e Agreement on his Part, and avers, he bea mw 7 
rendered into tie Hands of "Two Copy- Perfor- 
ders, according to the Cuſtpm, to the mance? 


e of the Defendant, and that the Pefen- 


mrhad not paiq; Defdidahe ut Judg- 


ch ent pro Quer 1 + Fear begun and 
f . igned, that 110 urrender into the * 
0 


v7 The Law of Cobendhts, 
: of Two Copyholders Was not a good Petr: 
formance CS Ub Part of the Plaintiff ; but it 
was anſwer d upon Agreement to Surrender, 
generally, furrender any Way is ſufficient, 
2 Twiſden held this Surrender no Perfor: 
formance ; Reling contra: But per Cum, her; 
being mutual Promiſes, no Averment need 

to be of the Performance, and therefore il 

Averment of that which need not be averre{ 
ſhall nor hurt, the 1 was affirmed, 
1 Lev. 293. Beauy and Turner, 2 Keeble 666 

Covenant to & 1 Mod. 61: id. Caſus. 

| aſſure Copy- Covenant that he ſhould aſſure ſuch Copy: 

—— hold _ ee the 2 if he married 
with his Daughter ſecundum Lepes Eccleſiaſi 

| — bl ah cas ; and alledgeth, that he 106 Hop 

to be held. ſpouſed the Daughter of the Defendant. p- 
<h Cu, it is ſufficient to the Plaintiff to alledg 

Ueer ſepins requifruit, without giving Notia 
of the Marriage, for he at his Peril ought v 
take Notice thereof; and he need not ſhey 

a Court to be holden, for he ought to pro 

cure a Court to be held. Cr. Fac. 102. Heth 
and Pynſet. 1 Lev. 41. Baſſett and Morgan. 

. Surrendree or Aſſignee of a Reverſion d 
a Copyhold Eſtate may bring Action of Co 
venant againſt Leſſee for not repairing oft 
Premiſſes; and that he is within the Equ- 
ty of the Statute, 32 H. 8. c. 34. 4 Mod. % 

| Glover and Cope. . | 
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by b Covenant, or not. 


g 4, od N 
How and in what Caſes an I fant ſhall be bound 


* 
- 


Finns ſhall not be bound by his Covenant, 
unleſs for Neceſſaries; or by Covenants 
in Indenture of Apprentiſhip.- : 
Nou Infant ſhall be bound by his Contract 
for Neceſſaries, (viz.) Diet, Apparel, Lear- 
ning, and neceſſary Phyſick ; therefore it 
was adjudged in Dale and Coppings Caſe, the 
Covenant of an Infant to pay Money for the 
Curing him of the Falliag-ſicknels, 15;good. 

In 2 Rol. Rep. 271. by Haughton. - It 1 fant 
have Houſes, it is neceſſary for him to have 
them in Repair, and yet Contract to repair 
doth not bind him; no Contract binds him, 


but what concerns his own Perſon. | 
If Infant promiſeth another, That if he 
will find him Meat and Drink, and pay for 
his Learning, that he will pay him 7 J. per 
Annum, Action lies on this Promile ; and al- 
tho' it is not mentioned what Learning it is, 
yet it ſhall be intended that that is fit for him, 
until. it be ſhewed to the Contrary of the 

other Part, x Rol. Abr. 729. 8 Caſe. 
Learning, tho' it be not neceſſary de eſſe, 
yet it is ſo de bene efſe ; & omne quod eſt utile 

eſt aliquando neceſſarium, 1 Inſt, 172. Pal. 528. 
But Contract for Dancing is not binding. 
It was a Queſtion in Mbittingbam and Hill's 
Caſe, Whether an Infant buying of Neceſſa- 
ries to maintain his Trade were binding or 
not? Error of a Judgment was brought in 
* Shrewsbury 


| 


* 


: Che Law of Covenants. 


Shrewsbury in Aſumpſit, to pay ſuch a Sum | 


for Wares ſold. Defendant pleads, he was 
within Age at the Time of the Wares being 
fold. Plaintiff proteſtando, that he was not 
within Age: pro Placito ſaith he bought them 
pro neceflario victu & r. & ad mannte- 
nenciam familia ſua. Defendant rejoins, that 
he kept a Mercer's Shop at Salop, and bought 
theſe Wares to ſell again, and traverſeth that 
he boughr them pro neceſſario vitin & apparaty. 
Plaintiff demurs for whom it was adjudged. 
Error was aſſigned in Point of Law, that ſuch 
Buying ſhall nor bind an Infant: And per 
Cur', his buying to maintain his Trade, tho 


he get his Livelihood by ic, ſhall not bind 


him, Cr. Fac. 494. 2 

But if an Infant is Houſckeeper, and buys 
Neceſſaries for his Houſhold, it ſhall bind 
him, 3 Reb. 387. and adjudged ſo in Hill and 
Blackſftones Caſe there cited. Q. le Liver. 

It was ſaid by Coke, arguendo in Stone and 
Withypool's Caſe, 1 Leon. 113. In Debt againſt 
Infant on Contract for Neceſſaries, the Plain- 
tiff ought to declare ſpecially, ſo as the whole 
Certainty may appear; upon which the 
Court muſt judge, if the Expences were 
neceſſary or convenient, or not, and alſo 
upon the Reaſonableneſs of the Price: But 
in Ruſſell and Lucys Caſe, 1 Keb. 382. & 
1 Lev. 86. the Particulars are needleſs to 
be fer forth. It muſt be averred in the De- 
claration, that the Clothes were for his own 
wearing, and that they were convenient 
and neceſſary. 


Infant 
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Tube Law of Covenants, | 
Infant and another of full Age covenant 
ene againſt the other, the Covenant of the 
Perſon who is of full Age ſhall bind him ; 
I Sid. 446. Farnham and Atkins. 


As to Covenant in Indentures of Apprentiſhip, vid. 
Tit. Apprentices. "IG... 


In Covenant to inſtruct an Apprentice, or 
cauſe him to be inſtructed in the Trade of a 
Sadler, and to find him Meat, Drink, and 
Lodging during the Term. The Plaintiff 
ſhewed the Teſtator's Death, and that ſuch 
a Day he was turned out of Doors by the 
Defendant, & ff conventionem fregit in hoc, 
(viz.) in not inſtructing him, &c. Defen- 
dant dernurs, . becauſe it is a Perſonal Cove- 


nant, and diſcharged by Death, and cannot Diſcharge, 


be aſſigned: Bur all the Court enclined, had 
it been only to inſtruc, it had been diſchar- 
. ged, but being complex to inſtruct and to 
find Meat, it is not; and if it were, yet the 
Breach is ſufficiently aſſigned, if either Part 
be true, as here in turning him out. Judg- 
ment pro Quer, 1 Keb. 820. Wadſworth againſt 
the Executors of Guy. 
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Covenant free from Incumbrances. 


Ovenant in a Bill, containing, That the 
| Defendant granted to the Plaintiff all 
his Right, Title, and "Intereſt, which he 
then had of and in the Lands in B. lately 
granted by L. D. or Robert Fiſh for Twenty 
Yeats by. Indenture, and covenants. with the 
Plaintiff that he is lawful Owner of the In- 
"denture, Demiſe, Term of Years, and Pre- 
miſſes ; and that dicta Premiſſa then were, 
and ſd ſhall continue diſcharged from all for- 
„mer Grants and Incumbrances made by the 
Doefendant, or the ſaid Robert Fiſh, and al- 
ledgeth that Robert Fiſh, before the Aſſign- 
ment to the Defendant, had granted ſeveral 
Parts to ſeveral Perſons for Twenty Years, 
and fo a Breach. The Defendant pleads, and 
confeſſeth the Bil of Covenant, and faith 
that Robert Fiſh granted his Intereſt in the 
Whether one Lands, (excepting the Lands ſo ſeverally de- 
is Owner of miſed;) and the Doubt was, whether it ſhall 
the Term be intended he was Owner of the Term only, 
general, or . 

the Term to Or the Term to him aſſigned, and of the 

bim affigned. entire Land, during the Term or not. 
Premiſſes ex- Per Cur, the Word, Premiſſes, which Were 
tend to the to be diſcharged of all Incumbrances made 
Land and by che Defendant, or Robert Fiſh, tend as 
Term. well to the Land as to the Term; and the 
Word, Premiſſes, need not to have been put 
in, if it intended only to have the Term 
granted to the Defendant to be diſcharged, 

1 Anderſon 236. Onely and Fiſh, 

Covenant 
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Covenant was, That the Plaintiff ſhould 


have, hold, and enjoy the Lands, acquitted 


from all: Charges and Incumbrances; and for 
Breach-ſhews, there was a Rent- charge gran- 


ted by the Predeceſſor, under whom the De- 


fendant claimed, which is yet undiſcharged. 
The Defendant demurred, becauſe the Ac- 


quittal goes to the having and holding the 
Land, and it's not ſhewed that the Plain- 


tiff was ever in Poſſeſſion, nor that he was 
charged or endamaged. To which, Twiſden 


and Keling agreed; but per Windham, the De- 


fendant ought to ſhew how he had diſchar- 
ged and acquitted him from the very Rent, 
and not to let it perpetually hang over him 


Standifs. - 


nerally, that he did diſcharge it of all In- 


cumbrances; but if it be to diſcharge it of 


ry a Leaſe, he muſt ſhew how, 1 Brown- 
62. a 
If 4 grant Lands to B. and his Heirs, ren- 
dring 10 J. Rent, and B. doth ſell the Land 
to C. and his Heirs, and doth covenant with 
C. that from ſuch a Day he ſhall enjoy it dil- 
charged of all Incumbrances, and before that 
Day a, common Recovery is had againſt C. 
in which A. is vouched, and this is to the 
Uſe of C. and his Heirs, ſuppoſing hereby 
that the Rent had been gone, which is not 
ſo ; in this Caſe the Covenant is broken, for 
this Rent is an Incumbrance, Hil. 20 Fac. 
C. B. Greenway and Tuckfald, per Cur. 


po | Kidwelly 


If the Ac. 


but by all the Court, if the Acquittal refer d, Tay 
to the Land it ſelf, or to the Perſon, the De- or to the P-r- 


fendant muſt ſhew how, x Keb. 927. King and ſon, he muſt 


ſhew how, 


A Condition to diſcharge a Meſſuage of 
all Incumbrances: There one may plead ge- 


or 


1 
| 
| 
| 
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Ede Law of Covenants. 
Ridbvelly was ſeiſed, and leaſed for Years 


to J. H. Husband of Iſabel, and F. H. being 


ſo poſſeſſed by his Will, deviſed that the ſaid 
Wabel ſhould have the Uſe and Occupation 
of the ſaid Lands for all the Years of the ſaid 


Term as ſhe ſhould remain ſole ; and if ſhe 


died or married, that then his Son ſhould 
have the Reſidue of the ſaid-Term not expi- 
red, 10 H. died, Jabel entered, to whom 
the ſaid Kidwelly conveyed by Feoffment the 
ſaid Lands in Fee, and covenanted, that the 
ſaid Lands from thence ſhould be clearly exo- 


| nerated de omnibus priovibus Barganis, Titul, 


uribus, & omnes alits oneribus quibuſcunque. Ja- 


bel married, and the Son entered. Per Cur, 


this · Poſſibility which was in the Son at the 


Time of the Feoffment, tho it was not Actu- 


al, yet the Land was not diſcharged of all 
former Rights, Titles, and Charges; by the 
Marriage of the ſaid Jabel it is become an 


Where Term actual Charge, and the Term is not extin& 


not extinct 
by an AQual 
Feoffment, 


gubſequent 


Charge, 


by the Acceptance of the Feoffment, 1 Leon, 
92. Rot. 120. Hamington and Rydear. 

I am bound in a Statute, and afterward 
ſell my Land with, Covenant prout ſupra, here 
the Land is.not charged ; but if the Condi- 
tion in the Defeaſance be broken ſo as the 
Coniſee extends, now the Covenant is bro- 
ken, ibid. | 
Two Leſſors covenant to diſcharge the 
Leſſee of all Incumbrances done by them, or 
any other Perſon ; One of the Leſſors had 
made a Leaſe, and ſo a Breach ; it's a good 
Breach : The Covenant goes to Incumbran- 
ces done feverally as jointly, Pop. 200. San- 


ders and Meriton, Latch. 161. meſme Caſe, c 


Ney. 86. 
Ong 
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The Lam of Covenants, *' 

One deviſeth his Land to his Heir, paying 
aRent-ſeck of ſo much per Annum to his Siſter 
after his Death without Iſſue. Deviſor dies; 
Deviſee ſells the Lands, and covenants, that 
it's free of all Rents, Incumbrances, Cc. me 
Now ſhe had no Remedy for this Rent-ſeck, Rent-ſ-ck ex- 
becauſe ſhe had no Seiſin, and then the Co- preſl» within 
venant is ſo remote and uncertain. Per Car, th. Word, 
it is expreſly within the Word, Rents ; but . 
had it been only Incumbrances, it might iIncumbtan- 
have been a Queſticn, 2 Sid. 167. Millway c. 
and Medman. ON 

Maſon leaſed certain Lands to R. for Years, | 
and afterwards leaſed them to one Tinter for | 
Years ; Tinter covenanted with the Defen- W | 
dant, That if the ſaid R. ſhould ſue the ſaid | | 
Maſen by Reaſon of the latter Leaſe, that 
then he would diſcharge and keep harmleſs | 
without Damage the ſaid Maſon, and alſo 
would pa to him all the Charges that he 
ſhould ullain by Reaſon of any Suit to be 
e R. in reſpect of the ſaid for- 
mer Leaſe FAnd Maſon by the ſaid Inden- 


4 
— — — K —_—_ —— 
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ture covenanted with Tinter, that the ſaid 
Land demiſed ſhould continue to the faid 
Tinter, diſcharged of former Charges, Bar- 
ains, and Incumbrances. And now upon 
the ſecond Covenant, Tinter brought an 
Action of Covenant, and ſhewed, that the | 
ſaid R. had ſued him in an Ejectione Firme, up- 


on the ſaid firſt Leaſe, and had recovered a- 
| 8 Sainft him and Maſon; pleaded in Bar the ſaid 
ſecond Covenant, intending that by that 
latter Covenant the Plaintiff had Notice of 
che ſaid former Leaſe made to R. ſo as the 
friſt Leaſe ſhall be excepted out of the Cove- 
nants of former Grants, for otherwiſe there '® 
ſhould be Circuity of Action, Per totam Cur? | | 
4B confray 


— 


2 * @TheiLawof Todenants. 
Covenant to contra, for the Covenant of Maſon ſhall go to 
Diſcharge, the Diſch of the Land, but the Covenant 
- where goes of Tinter only to the Poſſeſſion, 3 Leon. 123. 
to the Land, Aaſon s Caſe. N 


and where to | -S4 a8 
w Rc? om. Fofter and Wilſon againſt Mapps. Intr. Trin. 
N en 32 &. Ret: 71. B. A. 


| Breach asto Upon ſpecial Verdict the Caſe was, That 
not ſaving the Defendant made a Leaſe of the Parſonage 
harmleſs, and of B. and that he covenanted to ſave the 
—— not Plaintiff hacmleſs and indemniſied, and alſo the 
iſturbance - ——_ 

by Title or Premiſſes and the Profits of. ir, againſt one 
Tort. Ph: Blum the Parſon of B. and upon this the 

Plaintiff brought Covenant againſt the De- 
fendant, and aſſigns a Breach, that the ſaid 
Blunt had entered and ejected the Plaintiff , 
and it was objected for the Defendant, that 
the Plaintiff doth not ſhew that Blam entered 
by Title, and then it ſhall be taken that he 
entered by Wrong, and ſo the Covenant 
not broken; for to ſave harmleſs, is 
only of lawful Harms, as in, Puttenbaw's 
Caſe, Dier 306. Puttenham was condemned 
for Default in a Scire fac in Chancery ; 
upon Recogniſance there, the Court com- 
manded the Warden of the Fer where Put. 
tenbam was in Ward, for other Cauſes, and 
him to detain in Execution upon the Con- 
demnation aforeſaid; the Warden takes 4 
Recogniſance of Puttenbam to ſave him harm- 
leſs againſt every one, and ſuffers him to 
eſcape ; the Coniſee ſues the Warden for 
the Eſcape, who imparles, and ſues Put 
tenbam upon the Recogniſance; Iſſue no 
dammificatus. Per Cur, he is not damnified, 
becauſe he: was not by Law chargeable for 
the ſaid Eſcape; for Puttenbam was never 
lawfully ia Execution to the Plaintiff for the 


faid 
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®  TheLawof Covenamts. 
ſaid Debt, becauſe a Capias doth not lie for 
Execution on à Recogniſance in Chan- 
ay; but the Councel for the Plaintiff in the 
ſaid Caſe of Foſter al contra, for there is a Difference 
Difference where the Covenant is general, where the 
and where ſpecial ; and here, in as much as it Covenant is 


291 


is ſpecial to fave harmleſs againſt Ph. Blunt, he general, and 


ought to defend againſt him, be his Entry by al. undd f. 
Title or by Tort; and he cited Catesby s ving harm« 
Caſe, Dier 328. Leſſor covenants, that the leſs, &. 
Leſſee ſhall enjoy his Term, ſie Ejettione vel 
Interruptione. alicujus ; Leſſee brought Cove- 
nant, becauſe a Stranger. entered, and ſaith 
not that he had Title, and Judgment pro 
Quer. Gaudy; the Covenant is broken, for if 
Blunt diſturbed him ſo that he could not take 
the Profits, it's a Breach, be it per Tort or 
Title, 2 Ed. 4. 15. If the Covenant be to 
warrant the Land, that is only upon Title; 
but here, if the Leſſee be per Tort or Title 
ouſted for to fave harmleſs, is ſtronger than to 
warrant: And per Cur, the Covenant is bro- 
ken; they agree; that Catesbys Caſe is not 
like this. Fenner vouched, 18 Ed. 4. 27. where 
H. is bound to fave J. S. harmleſs againſt me. 
f Larreſt J. S. altho' it is tortious, the Bond » 
ss forfeic ; which the other Juſtices denied » 
obe Law, 1 rok. 212, 213. Owen, p. Too, 101, 
| A. covenants with B. before ſuch a Feaſt 
to make a good, ſure, ſufficient, and lawful 
Eſtate in Fee-ſimple, of and in the Mannor 
of, &c, diſcharged of all former Sales, Bar- 
gains, Charges and Incumbrances whatſo- 
ever, (Leaſes or Grants of Life, Lives, or 
Years, upon which the ancient and accuſto- 
mable Rent, or more, are reſerved and pay- 
able, during ſuch Eſtates only excepted.) If 
a Leaſe for Years, with the ve ago 

2 Rent 
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Rent reſervetl of the whole Mannor, or any 
Part made mean, between the Date of the 


Indenture of Covenant and the Delivery 


of the Deed, be a Breach ? Q. for Three 


were againſt Two, Dier 139. Earl of Hun- 


- tiugton and Lord Clinton. 


Coniſce of a Stature extends and aſſigns it 


to one, and after grants the Land to ano- 
ther, and covenants, That notwithſtanding 
any Act by him, or any other by his Con- 


ſent, that the Statute Extent and Execution 
ſhall be in force; and in Covenant this Af. 
ſignment was aſſigned for Breach, and upon 
Demurrer adjudged for the Plaintiff, and in 
a Writ of Error this Judgment was reverſed, 


Notwithſtan. for notwithſtanding the Aſſignment, the Sta- 
ding an Af. tute is in force; but if the Plaintiff eo quod 
ſigament the conceſſit to him, which implies a Covenant, 


Scatute is in 


force. 


the Action had been maintainable ; but the 
Breach is aſſigned in the Covenant only, 


Covenant not which is not broken by the Aſſignment, for 


broken by 
the Aſſign» 
Wear. 


the Statute is in force after the Aſſignment, 
ſo that the Coniſee may releaſe ; but if he 
had covenanted, that the Grantee ſhall hold 
without Diſturbance, the Aſſignment had 
been a Breach of Covenant in the Law, im- 
plied in the Word, Grant, if the Action had 


Caſe 


CHAP, 


been brought upon it, Palmer 388. Perſons 
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nA. XXXIL 
Covenant that be had lawful Right and Title to ke. 


HE Defendant lets the Mannor of S. 
| by Indenture for Ten Years, and cove- 
nanted, that he had lawful Right and Title 
to let it for that Term; Breach aſſigned, that 
be had not Right nor lawful Eſtate to let 
r, and fo broke his Covenant. It is well aſ- 

| 8 ſigned, tho' it is not ſhewed he had an Eſtate, 
nor how the Leſſor had any Right, or thata 
Stranger had evicted him by Title, for the 
Covenant being general, the Breach may be 

| afligned as general as the Covenant, and it 
les not in the Plaintiff's Notice who had 
de rightful Eſtate; but the Defendant ought 
to have maintained, that he was ſeiſed in 
Fee, and had a good Eſtate to demiſe, and 
then the Plaintiff ought to have ſhewed a 
Special Title in ſome other, Cr. Fac. 304. Sal. 
mon and Bradſhaw, 9 Rep. Co b. meſme Caſe, 
& 1 Cro. 176. Simms contra Smith. Aliter, in 
Debt upon an Obligation, with Condition 
to perform Covenants, 1 Cre. ibid. 

Bargainor covenants, that he is ſeiſed of a 
good, perfect, and indefeaſible Eſtate in Fee 
and that he had good Authority to ſell, an 
that there is not any Reverſion in the Crown 
by any Act made by him: The Qu. was, If . 
theſe Words, [ by any Ad dine by bim, ] ſhall | 
refer to all? Per Cur, not, but only to the laſt 
Clauſe. y 


Covenant 


. 
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Ede Law df Tovenants, 
Covenant or Condition, before Michaelmax, 
to make, acknowiedge, and ſuffer, Cc. all 


and every ſuch reaſonable Acts and Things, 


whatſoever they -be, for the lawful aſſuring, 
ſure making, of the Mannor of D. to J. 5. 


aid his Heirs; Defendant pleads," That be- 


A general 
Requeſt to 


convey, how 


expounded. 


A Fine ad- 
— with 
Warran 

good. = 


he requeſted-- The De 


fore Michaelmas the — —— rationabilit non 
requiſtvit le Deft ad faciend', &c. aliqua ratio. 
nabilia actum & acta que forent pro bona & le- 


gitima Aſſurancia of the Mannor. Plaintiff 


replies, ud ſuch a dat, before 'Michaelma 
endant, quod 'ipſe con- 

veyaret & aſſuraret Manerium de D. to + S. ſe- 
cundum tenorem Conditionis (conventions) prad'; 
found pro Quer. Moved in Arreft, that no 
ſufficient Breach was found, for the Plaintiff 
ought to have required an Aſſurance in cer- 
ain, (viz.) Feoffment, Fine, & c. The Con- 
tion being ſpecial, all and every Act, &. 
Sed non allocatur, the Iſſue is good, and the 
Condition is broken, for by the Condition 
the Defendant is to do all and every Act 
whatſoe ver; ſo that if the Plaintiff requeſt a 
Fine; or, &c. then when the Plaintiff re- 
queſted to convey the Mannor in generalty, 
the Defendant ought'at his Peril to do it by 
ſome kind of Aſſurance; and if he makes a 
Feoffment, yet if after the Plaintiff requeſt a 
Fine, & c. he muſt do it, Yelv. 44. Pudſey and 
Newſham, 1 Brownl.84. & Moo. 682. meſme Cale. 
A Leaſe' was made for Life by Baron and 
Fetne, and the Covenant was, Thac he ſhould 
make ſuch reaſonable Aſſurance as the 
Councel of the Leſſee ſhould adviſe : The 
Councel adviſed a Fine with Warranty by 
Baron and Feme, with Warranty againſt the 
Husband and his Heirs ; it was moved it was 
not a reaſonable Aſſurance, becauſe the 
| Warranty 


dhe Law ot Covenant 2 
Warranty did reach to other Land; but the | | 
nary Courſe in every Fine to have a War- 
ranty, and the Parey may rebutt the War- 
ranty, Godb. 435. God and Winch's Caſe, 
rb. 186. Tindal Ca. 
| To make an Aſſurance, binds not to re- 
leaſe-with Warranty, 2 Leon. 120. Q. le Liver, 
Covenant to aſſure ſuch Land by reaſonable rraſmable A 
Aſſurance, as by the Plaintiff ſhould be advi- ſuraxce. 
ſed and required; who deviſed. and required 
an Indenture of, Feoffment, with Covenant, 
to ſave and diſcharge him of all Incumbran- 
ces made by the Defendant, and far further 
Aſſurance, and for not ſealing this Aſſu- 
rance the Action is brought. Per Cur, on De- 
mur to the Declaration, tho theſe Cove- 
nants are ordinary and reaſonable, yet the 
Agreement not being to make it with reaſo- 
nable Covenants, but only reaſonable Aſſu- 
trance he is not bound to ſeal it, for it is not 
any Part of the Aſſurance, and an Aſſurance 
may be without Covenants, Cr. Fac, 57+. 
Cales und Rinder, Raymond 190. & 1 Sid. 
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"CHAP. Xn. fi 
L | Covenant: relating to Apprentices. G 
By 3 * Covenants 3 are hound, thou 0 


under Age. 


Nfant, by Cuſtom of the Lands, may bind 
himſelf Apprentice by Indenture, and i 
ſhall be good. 2 Balſt. 192. | 


| | Covenant brought by Apprentice. 


Action of Covenant was brought by a 

Apprentice, and aſſigns for Breach, Thx 

the Teftator of the Defendant had cov 

nanted to inſtruct the Plaintiff in the Art d 

a Sadler for 7 Years, and to find him Mex 

and Drink during this Term; and that the 
Defendant, after the Death of the Teſtator, 

did put the Plaintiff out of his Houſe, and 

ſo kept him from Meat and Drink. It un 

agreed, That & fe is a ſufficient Avermen 

of the Breach, and that it is not but Matte 

of Form: And as for the Law, the Opinio 

of the Court was, That the Apprentice . 

mains an Apprentice to the Executor; fa 

though he cannot inſtru& him, yet he m 

find him Meat and Drink, &c. Per His, 

Covenant to this general Covenant to inſtru is not gout 
inſtruct, if by his Death, though there be no particult 
— by Cuſtom, as in London, eſpecially ſince ib 
92 Statute 5 Elix. 1 Sid. 216. 1 Keb. 761, 8 
Wadſworth and Eye. 


ä — —ů—— 


Ehe Lam of Covenants, . 
Covenant, by Infant per Gard. ſos, for that Diſcharged + 1 
he was bound * vel | to the Defendant pl Ins 01 | 
by Indenture, and he did keep him with © : 
Meat ;. and Defendant pleads, he was a Ci- | | 
tizen and Freeman of Briffol, and that at the 
General Seſſions of the Peace it was ordered, = 
that he ſhould be diſcharged from his Maſter | 
for diſorderly Living, and this Order enrolled 
by the Clerk of the Peace. Per Cur, præter | 
Hales, they had Power to diſcharge him; 
ind it is frequent at Seſſions ſo to do. 1 Ventr. " 
174 Watkins and Edwards. | | 
Procter and Burdet's Caſe was, 3 Mod. 69, 
\&ion of Covenant brought by Apprentice. 
he Mafter covenants to find and allow the 
Plaintiff Meat, Drink, Lodging, & alia Ne- 
eſſaris, during ſuch a Time, and the Breach 
as as general as the Covenant, viz. That 
e did not find him Meat, Drink, Lodging, 
alia Neceſſaria. The Plaintiff had Judg- 
ent by nibil dicit, and on Enquiry entire 
Damages were given againſt the Defendant ; 
rror was brought, That the Breach is too 
general, and entire Damages were given, a- 
ongſt other Things, for aliz Neceſfiria, and 
loth not ſay for what; and in 2 Cro. 436. 
fell and Mills Caſe, Judgment was reverſed 
- 3 but ou I has ſince been 
judged not to be Law; a Breach may be p,,c.c 
ſſigned as general as the Covenant. Curia, . 
n a quantum meruit, they formerly ſet out the genetal as the 
atter at length, but now it is in general Covenant. 
ords, [ Pro di verſes alia bond, and held good : 
here are indeed many Inſtances where 
tm Wreaches have been generally aſſigned, and 
320 Weld ill; that in Croke is ſo, but the latter 
Vpinions are otherwiſe, affrmetur judicium. 
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13408 in C499 «W's, 6 {3 „„an 
_: Covenant was brqughe againſt an Appren 


efendant pleads, . hy 


tice. .on .Indenture. 


- 


was within Age; the. Plainciff in his, Repl 


cation maintain d his Action by the Cuſton 
pr Londor,; That he may, bind himſelf ox th 
\ge of 14: The Queſtion in 4 Leon. p77, 
and in G55. Elie, 8 and Nicholſon's Calc, 


rture in Was, Whether this was Departure in Plead. 
i ing? and it was much doubted there, and the 


Caſe in 19 R. 2. was cited; how that an lu. 
ant a Action againſt his Guardian 
in Socage ; who pleaded, That the.Plaintif 
was within Age ; the Plaintiff did maintain 
his Declaration, That by the Cuſtom of ſuch 
a'Place, an Infant of 18 Years might bring 
an Account againſt his Guardian in Socage; 
and it was held it was no Departure: So it was 
much argued in Bold and Walls's Caſe, 140 


15 Car. 2. B. R. becauſe he brought hi 
Action as at Common Law generally, and 


maintain G it by a Cuſtom. Some arguad, 
That it was a Departure, and cited 1 l 


304. & Reb. 76. Abbot of Buckface's Cale 


It ſeemed to be agreed by all the Court, 
That where one alledgeth a general Cuſton 
in a Count, and replies by a Special Cu 


ſtiom, that this is not good; but by Windban, 
- this is no Departure in the principal Cal; 


being no Matter varying from the Count, 
that being but ſuppoſal, and always general; 


this Special Matter is a good Support, and 
that this is no Departure from the Title, bu 
an Anſwer to a Diſability pleaded in B 
Fefter held it to be no Departure, the giſt d 
the Action being laid in London, a 


The-Li in d IT; N vel » 4 nts, p 
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The Lak of Cobenants. 
Title is the ſame ſtill, only the Perſon ena- 
bled; Winch 63. But by Twiſten, all the Pre- 
cedents are to Count on ths Cuſtom, as be- 
ing the Ground of the Actiom; and he was 
of Opinion, That it was 4 Departute, but 

the Court gave Leave to the Plaintiff to diſ- 

| continue his Action, and to declare on the | 

cCiuſtom of London, that an Infant may bind 

| himſelf. | | 

) Covenant; Plaintiff declared, That the 

Defendant, by his Deed ſhewed in Court, | 

did covenant to ſatisfy the Plaintiff all ſuch _ 

Sums of Money as F. his Son, the Plaintiff's 3 
Apprentice, ſhould imbezel from him, with- 
in 3 Months after Requeſt, and then lays the 
imbezelling and Requeſt, &c. The Defen- 
dant prays Oyet of the Deed, which was 
entered in hec verba; ànd there the Cove- 
nant was to ſatisfy within 3 Months after 
Requeſt, and due Proof made of ſuch im- 
bezelling. The Iſſue was, Whether he im- 
bezelled? and found pro Quer. Judgment was 

arreſted, becauſe it appears by the Entry of 

the Deed, that the Plaintiff ought not to 

have brought this Action until che 3 Months 

were incurred, as well after Proof, as aſter 

Requeſt: Whereas the Plaintiff had averred 

no Proof in the Declaration, and the Word 

Post 1 laid, ſhall be underſtood [Proof j kow 

roof Judicial, by Jury, Confeſſion or De- to be made: 
murrer in Court; but if the Form of Proof 

were by Writing otherwiſe ang v. that . 

ſhall prevail, as by Witneſſes before Two Al- 5 

dermen, by Certificate, &c. which Proof | 

ſhall be ſer down in the Plea, with all the | 

Circumſtances, and chen it ſhall be in the | 

Diſcretion of the Court, whether the Proof [1 

were competent — to Meatiing Ne TM [! 
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Collateral 
Covenants 
not to bind 


an Infant. 


The Law of Covenants, 
Writing; but in this Caſe, .Proof may be 
made in Court judicially, in Action. brought 
againſt the Apprentice, before the Action 
brought on the Covenant, made by ano- 
cher ; and ſo it may well be taken for Proof 
by Trial in Court. Hob. 217. Crockhas and 
oodward. 1 
Collateral Covenants ſhall not bind an In- 
fant, as in Action of Covenant brought a- 
ainſt the Infant, on Covenant to ſerve his 
Maſter fachflly as an 2 in the 
Myſtery of a Draper; and he lays in the 
Action, That he defrauded him of his Goods. 
Per Cur, the Statute 5 Eliz. is not fo ſtrong 
againſt Infants as to make collateral Cove- 
nants good. Infant is not bound by thoſe 
Words at Common Law, and no collateral 
Covenant ſtiall be maintainable upon that 
Statute. Action on the Caſe lies on the Co- 
venant in Law, but not on the Covenant in 
Fact, and for that he ought to have collate- 
ral Security ; and the Retainer is, for the 
Benefit of the Infant to learn his Trade, but 
the Covenant is to his Diſadvantage ; but 
Winch thought the Covenant to be good, 
being incident to the Retainer. There is no 
Remedy but by Action on the Caſe. inch 
63. Flemming and Pitman. Vide Hel. 63. 
Covenant was brought upon Indenture of 
Apprentiſhip, containing the uſual Cove- 
nants in ſuch Indenture, and he ran away 
with his Maſter's Money in London; and 
Two Exceptions were taken to the Decla- 
ration : 


1, In the Indenture, the Words are, That 
the Infant ſhall be Loyal and Faithful, & 


ſecreta ſua velare, &c. without any Words of, 
. TY 5 


The Law of Covenants; 291 
Covenant expreſs; but it was reſolved, That 
the Words imply a Covenant. 

2. It was excepted, That Infants ſhall be 
bound by Covenant, is pleadable no where 
but in London; (the Cuſtom is, That Infant Cuſtom of 
ſhall not wage his Law upon Covenant for Ladin. 
Tabling) Sed non alloc, it is pleadable at any 
Place. This Covenant is allowable at Law, 
and the Words of the Statute are, That the 
Covenants ſhall become of ſuch Effe& and 
Efficacy, as if he had been at full Age at 
the Time of the Sealing the Indenture, and 
then he ſhall be bound in every Place within 
the Realm. The Court ſeemed to be of O- 
pinion, That the Action was well brought. 

More 138. Stamton's Caſe. 1 Raym. 60. and 
1 Lev. 81. Mould and Walls. 

Covenant againſt an Executor upon the 
Covenant of the Teſtator, to teach an Ap- 
prentice his Trade. It was moved, That this 
Covenant was Perſonal to the Teſtator, and 
binds not the Executors, but only binds the 
Maſter, during his Life, to teach him. But 
per Cur', it binds the Executors alſo, and they 
ought to ſee the Apprentice taught his 
Trade ; and if they are not of the Trade, 
they ought to aſſign him to another, who 
+ the Trade. x Lev. 177. Waller and 


U 2 C HAP. 


Unceaſanable 


The Law of Covenants. 


* 


CH AP. XXXIV. 


$5 was teal againſt Two, and 
the Writ was, Quod teneat Conventionem 
and ir was amended, though in an Original 
Writ. 2 Vent. 173. Coke and Romney. 

The Writ was Damages 30000 l. That the 
Party ſhould not put in Bail. Per Cor, it's 
a great Abuſe, though in Covenant no Fine 


is due, nor in Debt: If the Party be commit- 


ted, they will force the Plaintiff to take 
reaſonable Bail, according to Direction; and 
if the Plaintiff declare of a leſs Sum, the 
will lay him by the Heels, and the Plainti 
ought to ſwear the probable Cauſe of Action 


to be of ſuch Value. 1 Reb. 470. Sir J. Cut- 


ler's Caſe. 

In Covenants perpetual, if they be once 

broken, and an Action of Covenant brought, 
and Recovery upon it, if they be afterwards 
broken, a Scire fac ſhall be had upon the 
Judgment, and the . Plaintiff need not to 
bring a new Writ of Covenant. Cr. El. p. 3. 
Swan's Caſe. 
Covenant to pay 40 s. per Ann. during 21 
Years ; he may have ſeveral Actions of Co- 
venant for every Time it is behind, and 
ſo every Year a new Action. Godb. p. 12. 
1 Brownl. 19, 29. 

I Inſt. 292. To pay Money at p ſeveral 
Days, at the firſt Day Covenant lies after 


Failure. 
It 


"IR : 28 
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If a Man grants Rent to another, payable 
at a certain Day, and covenants to pay the . 
Rent accordingly ; if the Grantee after re- If Grantee 
cover in an Action of Covenant for Non- Afton of 
Payment of the Rent, this ſhall be a Bar of Bebt fer Rent, 
any Action after for the Rent, for in the it is a Bar of 
Action A Covenant he "7 1 all the — 
Rent in Damages. 1 Rol. Abr. 353. Stron 
and Watts. 4 993 "OS the Rent, 

F. covenants within a Yearto ſuffer a Com- 
mon Recovery, and all the Terms are paſt 
without any Recovery ſuffered ; yet no 
Action lies upon that Covenant until the Year 
be fully expired, though the Terms being 
paſs d it is impoſſible to ſuffer any Recovery 
within the Year and Time prefix d. 4 Leon. 
170. 

A. covenants with one, his Heirs and AC 
ſigns, for Enjoyment, and this is touchin 
an Eſtate of Inheritance. Per Car, the 
viction being of the Teſtator, he cannot 
have Heir or Aſſignee of this Land, but the 
Damages ſhall be recovered by the Executor, 
though not named in the Covenant, for 
they repreſent the Perſon of the Teſtator, 
2 Lev. 26. Lucy and Levington. 1 Vent. 175. 
2 Keeble $31. Id. Caſar. 

Leſſee covenants with the Leſſor, his Exe- 
cutors and Adminiſtrators, to repair, and 
leave in Repair, at the End of the Term ; 
and for not leaving in Repair at the End of 
the Term, the Heir brings the Action of Where the 
Covenant, and good. It is a Covenant that Heir ſhall 
runs with the Land, and ſhall go to the bave Gore- 
Heir, though not named. 5 Rep. Spencer's . 
Caſe. And it appears, the Intent was to 
have it continue after the Death of the Leſ- 
for, being with him and his Executors, and 

Uz there» 
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One that is 
not Party, 


tho' he ſeal. 


The Lam of Covenants, 
therefore it determines not by his Death. 


2 Lew. 92. Lowghter and Williams's Cale, in 


* 


Sac. 
Who ſhall have Action of Covenant, or not. 


If Indenture of Charter-Party be made 
between one A. and others, Owners of the 
Ship called E. whereof B. is Maſter, of the 
one Part, and C. of the other Part; in 
which Indenture A. covenants with C. and 
C. covenants with A. and B. and binds them 
to C. and B. for Performance of Covenants 
in 600 J. and the Concluſion of the Inden- 
ture is, [ In Witneſs whereof, the Parties above- 
ſaid haye put their Hands and Seals]; and the 
ſaid B. to the ſaid Indenture, puts his Hand 
and Seal, and delivers it. In this Cale, B. is 
not Party to the ſaid Indenture ; ſo that B. 
cannot releaſe the Action brought upon this 
Indenture by A. for that this is an Indenture 
Reciprocal between Parties of the one Part, 
and Parties of the other Part; in which 
Caſe no Obligation, Covenant or Grant, 
may be made with any that is not Party to 
the Deed, but where the Deed indented is 
not reciprocal, but without the Words, | be- 
tween, &c.} as omnibus Chriſti fidelibus, Cc. 
there an Obligation, Covenant or Grant, 
may be made to divers ſeveral Perſons. Coke 


2 Inſt. 673. 2 Lev. 74. 3 Lev. 139. 


It Indenture ef Charter-Party be made 
between A. and B. Owners of a Ship of the 
ene Part, and C. and D. Merchants, of the 
ether Part, and there are ſeveral} Covenants 
of the one Part, and of the other, and 4. 
only ſeals the Indenture of the one Parr, — 

1 N C. an 


The Lam of Covenants. 295 
C. and D. of the other Part; but through the 
whole Indenture it is mentioned, That 4. 
and B. covenant with C. and D. and C. 
and D. covenant with 4. and B. In this 
Caſe, 4. and B. may join in an Action againſt 
C. and D. upon this Indenture, for Breach 
of a Covenant in the Deed, although that | 
B. never ſeated the Deed, for he is Party to One, though 
the Deed, and C. and D. had ſealed to other 5* never Ul 
Part to B. as well as to A. Upon which tje 
_ is brought. 2 Rol. Abr. Clement and 
Henly. 

O. C. ſeiſed in Fee of a Meſſuage, and One AQion 
poſſeſsd of a Leaſe for divers Years yet of Covenane 
enduring, let to the Defendant for 10 Years, _ 
and wherein the Defendant covenants to Re- 
pair, and by a Deed he granted to the Plain» 
tiff the Revetſion in Fee, and by another 
Deed the Reverſion for Years. Now tho' 
he hath Two Reverſions, the one in Fee, 

and the other for Years, granted by ſeveral 
Deeds, and at feveral Times, yet he may 
have one Action of Covenant. Cro. Fac. 329. 
Pyot and the Lady St. Jobn. 2 Bulf. 112. 
Id. Caſus. | 

If a Man demiſe Land to a Woman for zy Raron on 
Years, and the Leſſor covenants with the a Leaſe to the 
Leſſee to repair the Houſes during the Term, Feme. 
the Wife takes Husband, and dies, the Hus- 
band fhall have Action of Covenant, as well 
_ the Covenant in Law, on-theſe Words, 

{Demiſe or Grant,] as upon expreſs Cove- 
r Carty Is - 
The fame Law is of a Tenant, per Stat. By Tenant, 


Merch” or Staple, of Ekegit, of a Term, and by Statute or 
he to whom the Leaſe is fold , by force of any #gir. 
Execution, ſhall have _ of Covenant 

| 4 in 


The Law of Covenants. 


in ſuch Caſe as a Thing annexed to the 


Land, although they came to it by AR in 
Law. Ibid. 

In London a Man ſhall haye Covenant with- 
out Deed, by the Cuſtom, N. B. 146. 

Debt on an Obligation: The Words of 
the Obligation were, [I am content to give 
to V. ay at Michaelmas, and 10 l. at Lady- 


What Words Day:] It's a good Obligation, and amounts to 


amount to 


Debt or Co- 
venant. 


as much as I promiſe to pay; and an Action 
of Covenant lies upon it, as well as Debt, 
at the Election of the Plaintiff : And though 
the Action is 20 l. and the Declaration is 10 J. 
and 10 l. at Two ſeveral Days, yet it's good 
enough, and the Declaration well, purſuant 
to it. 3 Leon. 119. t 

Debt for 15 l 18s. 64. and declares on a 


Deed, reciting, That divers Suits were be- 


tween the Vicar of, &. and the Plaintiff, 


touching a Modus Decimandi, which Modus 


concerns all the Pariſhioners. Defendant, a 
Pariſhioner, agrees, and promiſeth, with the 
Plaintiff, to pay his proportionable Part of 
all Charges of the ſaid Suit, and other Syits 
touching this Matter ; and that the Plaintiff 
had expended 3501. and the Defendant's Share 
came to 15 J. 18s. And whereof he had No- 
tice, c licet requiſitus, had not paid it. Up- 
on non ef faftum, Verdict pro Dyer. It was 
moved in Arreſt, that Debt lies not on 
this Agreement, it being not certain what 
the Sums to be paid be, but Covenant ; 
but per Cur, for when the Damages which 
were at firſt uncertain, are by Averment re- 
duced to a Certainty, Debt lies as well as 


Covenant, 3 Lev. 429. Sanders and Mark. 
Re: * Ojer. 
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The Law of Covenants. 


Oyer. Vide Monſtre des faits. 


In Action of Covenant, the Defendant de- 
mands no Oyer, but pleads, in Articulis illa 
ulterius continuetur, &c. which, per Car, is 
ill, and his ſhewing the Counter-Part is 
not ſufficient, but the whole Indenture 
to be in Court. 1 Keb. 513. Prieſtland verſus 


Cooper. 

"fo Action of Debt, the Defendant plead- 
ed it was for Performance of Cove 
and that he hath performed all, not ſhewi 
forth the Indenture. Plaintiff — : 
Per Cur, he muſt fer it forth, and gave this 
as a Rule in the Action depending. 1 Keb. 
415. 1 Sid. 97. Lewis and Bull. 


Note, In Debt on Bond, for Performance 
of an Award or Covenants; if M be 
awarded or covenanted to be paid of Va- 
lue, Special Bail is required: Otherwiſe, 
if it be to do any Act that is in it ſelf 
uncertain, as to have Trees, common Bail 
is only required. 1 Keb. 450. 


In what Caſe one cannot have Action 7 Covenant, 
not being Party to the Decl. 


Debt on a Charter-Party, indented of 
Affreightment made by Benly, Maſter, and 
Partener of a Ship ; by which he, by the 
Conſent of Cooker, the other Part- Owner, 
let the Ship to the Defendants for a Voyage, 
and for which the Defendant covenants to 
pay ſuch Sum to Benly, as Maſter; and cove- 
nants with the ſaid Benly, and alſo with the 
laid Cooker, to pay to Cooker 300 l. _ for 

| on- 
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The Law of Covenants. 
Non-Payment, Cooker _— the Action. De. 
fendant demands Oyer of the Indenture; 
which is entered thus, [| This Indenture Char. 
ter-Party witneſſeth, That Benly, Maſter, 
and Part-Owner of the Ship, with the Con- 
ſent of Cooker, the other Part-Owner, let the 
Ship, and then the Covenant's ut ſupra ;] and 
then the - Defendant pleads, he only, and 
Beyly were Parties, and ſealed and delivered 
the Charter-Party, and the Plaintiff was ng 
Party. Plaintiff demurs, for this is not an 
Indenture between the Parties, but all one 
as if a Deed-Poll; by which he may cove. 
nant with a Stranger, not being between 
Benly of the one Part, and the Defendant of 
the other Part; in which Caſe, none but 
who was Parey have brought an 
Action on the : But here being as : 
Deed-Poll, he may covenant with diver 
Perſons to do ſeveral Acts, for which each 
one ſeverally ſhall bring his Action. 2 If, 
673. Of this Opinion was all the Court, 
2 Lev. 74. Cooker and Child. Judgment pn 


* 


Auer. 3 Keeble 94. 1d. Caſms. 


In ſome Caſes a Stranger, to the Covenant, 
ſhall maintain an Action againſt the Covt- 
nantor. 


Two Coparceners made Partition, and one 
covenanted to acquit the other of a Suit, oc- 
caſioned by the Land ſo drrided; che Cove- 
nantee aliened it: The Opinion in 1 If, 
385. a. That the Alienee, who is a Stranget 
to the Covenant, ſhall maintain an Action 
againſt the Covenantor, becauſe the Acquit- 
tal runs with the Land. - 


When 
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When the Action ſhall be brought. 


Defendant by Bill ſealed, promiſed and 
agreed to pay to the Plaintiff Aunuatim 51. 
for 5 Years, at Two Payments in the Year ; On ſeveral 
Covenant lies, if it be not paid the firſt half Payments. 
Year; aliter, in Bill of Debt. 3 Lev. 383. 
March and Freeman. 
A. covenants with B. to pay him 100 [, 
at 5 ſeveral Days; after the firſt Default, 
Action of Covenant lies, for they are ſe- 
veral in their Nature. 1 I»ft. 292. b. 1 Cro. 


807. . 

1. there, if he bring Action after the 

firſt Breach, he ſhall have Judgment and 

Damages for the ſaid Breach; and at another 

Time, whenſoever there ſhall be another 
each, he ſhall have a Scire fac on the ſaid 

udgment. Br. Sci fa, 218. 

A. recover by Judgment upon a Com- 
poſition, which is Executory from Time 
to Time, there he ſhall have a Fieri fac of 
that which is incurred within the Year, 
and a Sci fac after. Cytoft, &c. 23 H. 8. 
Br. Exec, 119. 88 1 

In Caſe of Covenant, for every Breach 
he ſhall have a new Action, as was held, 
er Car, in Taylor and Foſter's Caſe, 43 Eliz. 
B. R. and in Hugb's Caſe, Rep. 11, 12. 
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I» what ſpecial Caſes Covenant lies. 


Action of Covenant was brought, decla. 
ring upon a Deed, by which the Defendant 
affignavit & tranſpoſuit all the Money that 
ſhould be allowed by any Order of a foreign 
State to come to him in lieu of his Share 
in a foreign Ship; It was moved, that the 
Action of Covenant would not lie, becauſe 
it's neither an expreſs nor an implied Cove. 

Good Cove- nant: Hales, it is a pe Covenant againſt 
nant againſt the Party himſelf. If I will make a Leaſe 
the Party for Years, reſerving Rent, to a Stranger, 
2 Action of Covenant will lie by the Party, for 
to pay the Rent to a Stranger ; and if it 
were an Aſſignment for Maintenance, it 
for Mainte - ought to be averred it is a Covenant; it is all 
ance. one as if he had covenanted, that he ſhould 
have all the Money that he ſhould receive 
for his Loſs in ſuch a Ship, 1 Med. Rep. 113. 
Deering and Farrington, Judgment pro Quer, 
3 Keeble 304. id. Caſus. 
On a Cocefs It lies upon a Conceffit of a Term in a Fine, 
in a Fine of altho there is no Deed ; and this too againſt 
aTerma- a Feme Covert, 1 Sid. 466. Wotton and Heale, 
gainft » Fame 1 Ad. 66, 1 Lev. 301. 2 Sand. 177. & 
; 2 Keb. 684. id. Caſus. | | 

If C. recovers 10 l. againſt A. and B. comes 

to C. and ſaith, That if he will releaſe the 

— 3 J. to — he wan bg his apt and 

e accordingly releaſed the 10 J. to A. yet no 

1 Action of Debt lies, becauſe it ſounds in Co- 
Covenant, Venant, 9 H. 5. 14. 

In Covenant the Plaintiff declares, upon 
a Writing of the Defendant's Teſtator, ac- 
knowledging himſelf to be accountable to 
the Plainriff for whatever Money the Pla 5 
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tiff ſhould charge upon F. S. payable to 
Sir Tho. Viner : Per Cur, it lies well, bein 
againſt Executors ; and had it been Sint 
the Party himſelf, cc. no Notice is given Notice 
by the Plaintiff to F. S. who upon ſuch Bills 

was to pay to Sir To. Viner, and it's not ne- 
ceſſary, 1 Keb. 155. 1 Lev. 47. Brice and 
Curr. 

Whereas the Defendant recovered againſt 
him 7 J. 10s. and for Coſts and Damages, 
and upon that Judgment,the Plaintiff paid to 
him 7 {. and the Defendant made unto him a 
Releaſe of that Judgment, and by his Deed 
covenanted, that he would withdraw all 
Proceſs of Execution for that Debt ; that the 
Defendant intending unjuſtly to vex him a- 

inſt this Releaſe, and againſt his Promiſe 
Fiche ſaid Writing, ſued a Ca ſa, by which he 
was arreſted and detained in Priſon. Decla- where 
ration is ill, he ought to have had an Action Action of 
of Covenant, and not an Ae Cr. Fac. Covenant lies, 
fog. Bennus and E. Guildly, Hob. 284. Green — 
and Harrington. — 

To Scire fac on a Judgment, Defendant 
pleads, That before the Judgment and hang- 
ing the Suit, the Plaintiff covenanted wich 
mY the Deed now ſhewed, That if he ob- 
tained Judgment, and the Defendant on 
ſuch a Day paid unto him 1007. that he 
would not ſue Execution, and the Judgmenc 
ſhould be void; and pleads, that he had paid 
the 100 l. accordingly, and demanded Judg- 
ment. Plaintiff demurred. Per Cur, it is not Where Ro- 
any Ja, for 92 — mw a 32 mal — 
a Judgment before it be given, and the y Way 
ſaid his Remedy is only by Writ of — hot pate 


— Indenture, Cr. El. 837. Gage and pj., by 


Shur 
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Debt was brought upon this Deed ; It is 
agreed, that C. ſhall' pay unto P. 700 I. for 
S. his Houſe and Lands in B. C. may have 
Covenant againſt P. if he doth not convey 
the Lands, 1 Sid. 423. Pordage and Cole, ſee 
Ray. 183. 1 Lev, 274. 1 Sanders 319. and 

2 Keeble 542. 

Againſt the A Writ of Covenant lies againſt the King' 
King's Leſſee. Leſſee upon a Patent of the King, tho' there 
is not any Counterpart ſealed by the Leſſee, 
who is to be charged; Sir Fohn Brett and 
Cumberland, Leſſee by Letters Patents, is bound 
to Covenants, and ſo is his Aſſignee, 1 Rull. 
Rep. 359. 3 Bulſ. 163. 2 Cro. 399. | 
A Man made a Leaſe for Years, with Ex- 
ception of divers Things, and that the Leſ. 
ſee ſhall have conveniens Lignum non ſucciden- 
do ſeu vendendo Arbores ; Leſſee cuts down 
Trees, Action of Covenant lies by the Leſ- 


yos 


'What ſhall be ſor, for it's a Covenant on Part of the Leſ. 


aid a e ſee, becauſe this Law giveth him reaſonable 

Part of che Eſtovers, and by this Covenant he abridgeth 

art e . =—_ 

Leſſee. his Privilege, Marſh. p. 9. 

Eloppel. A Leaſe by Eſtoppel is a good Leaſe to 
ground this Action upon Eviction, and to 
traverſe that he was not poſſeſſed by Vertue 
of a Leaſe, is no Plea againſt the Leaſe by 
Indenture, which is an Eſtoppel without 
ſhewing a particular Cauſe, Cr. Fac. 73. Stiles 
and Herring. Vide Vaughan 118. Hayns and 
Bickerſtaff. ; £5 

A Covenant upon a Charterparty for the 

Plead. Freight of a Ship ; The Defendant pleaded, 
that the Ship was loaded with French Goods, 

A Thing to which French Goods were prohibited by Law 

—＋ - day to be imported. On Demurrer, ruled no Plea, 

Covenant and. for the Court were all of Opinion, If the 

after prohi- Thing to be done was lawful, at the Time 

bited per Stat. 4 | when 


r 
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The Law of Covenants. 
when the Defendant did enter into the Co- 5 
venant, tho it was afterward prohibited b 
Ac of Parliament, yet the Covenant is bind- 
ing, 3 Mod. 39. Braſon verſus Deane. + 
2 Covenant the Plaintiff declared, That 
the Defendant demiſed to him an Houſe, 
with the Uſe of a Pump, and he ſuffered it Uſe of a 
to be ſo out of Repair, that it became uſe- Pump. 
les, and covenants, that he ſhall enjoy di- 
miſla Præmiſſa, and aſſigns a Breach that he 
ſuffered antliam præd eſſe fractam & totalit ſpo- 
lat, Defendant demurs. Keling, Mereton, 
and Rainsford, held, that the Action did lie, 
the Uſe of the Pump being Part of the Thing 
demiſed ; which Words make a Covenant, 
as in 4 Rep. Nokes's Caſe, 5 Rep. Spencer's Cale. 

If a Wan let an Houſe, together with the 
Eſtovers to be taken of the Wood of the Leſ- 
ſor, and afterwards the Wood is ſtubbed up, 
Covenant lies for the Leſſee. If a Parſon 
makes a Leaſe, and then reſigns, he is liable 
to covenant; and in this Caſe the Leſſee 
would be at a Miſchief, for he ſhould be a 
o Treſpaſſer to enter and repair it, and this is 
o n Ouſter as much as may be, where the 
\s eſſee is poſſeſs'd. Twiſden fortiter contra, he 
y ny have Action on his Caſe, and ſo Reme- 
it Ich for his Damages; and he faid he might 
„ Zenter and repair, quando aliqus concedit, &c. 
id He faid he never met with a Caſe where Co- 

venant would lie but upon an actual Ouſter, 
ne either by a Stranger, who had an Eigne Ti- 
d, de, or by the Leſſor himſelf: This is Non- 
b, balance, and fo he differenced it from the 
wy Caſe of Eſtovers, which was an actual Tort. 
a, n Covenant upon an Ouſter of a Term, if 
he it be not incurred, Judgment muſt be to re- 
ne over the Term it ſelf, Firzb, Na. Br. 1405 

whic 
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304 The Law of Covenants. 
which cannot be in this Caſe, for the Sherriſf 
cannot put him into the Uſe of a Pump, 
1 Ventr. 26. 44. Pomfret and Rycroft; Judg- 
ment pro Quer. 1 Sand. 32. 1 Sid. 429, 
2 Keeble 505. id. Caſus. 


Is what Caſes Covenant doth not lie. 


of One made a Leaſe for Six Years; and Lef. 

for covenants, That if he were diſpoſed to 

leaſe the ſaid Lands after the Expiration of 

the ſaid Term of Six Years, that the Leſſee 

ſhould have the Refuſal of it. Leſſor within 

the Six Years makes a Leaſe thereof to F. &. 

for 21 Years, to commence preſently. Per 

Covenant not Cur, the Covenant is not broken, beggulc it's 

— = out x the Words — the nn, 333. 
e out at 2 Rol. Rep. 3 32. Walter and Mountague. 

Wes. Oe — ve to cauſe a — to be 

| cancelled, and the ſame to be vacated up- 

on the Payment of 10 J. before ſuch a Day, 

and at the Day he tendered the Statute to 

be cancelled, &c. but before that Time he 

had ſued Execution on the Statute. The (u- 

ing of Execution before the Day is a Breach 

of Covenant, and an Action lies, for after 

Execution he cannot deliver up the Statute 

Where in the ſame Plight; yet an Action of Cove 

Action of Co- nant doth not lie in this Caſe, but an Action 

venant lies on the Caſe, in as much as the Words before 

— * wp are Words of Defeaſance, and in the Preſent 

Caſe. ont Tence, and a preſent Thing to be done; as i 

a Covenant be to ſtand ſeifed ro Uſes, ot 

that one ſhall enjoy ſuch a Deed, no Action 

of Covenant lies, 1 Sid. p. 48. Robinſon and 
Ampts, 1 Keb. 103, 118. Raymond. 25. 


Ia refpet 
the Words. 
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ri tf a Man covenant to grant ſuch Eſtate to Covenant to 
mp, his Wife, or to leave her worth ſo much Mo- grant ſuch 
dg: il ney if the ſurvive him; if ſhe dies before hg to his 
29. him the Covenant is not broken, tho he did q dier bu. 
not make ſuch Grant, 2 Mod. 201. Hre him. 
Covenant upon the Receipt of 100 J to 
give Acquittance, and to enter into Bond, &c. 
no Covenant lies if the Defendant refuſe to 
receive it, for it is at his Election, Stiles Rep. 
481. London and Craven. 
Tenant for Life lets the Lands for Years 
by Indenture, thus : I give, grant, bargain, 
and ſell my Intereſt in ſi 2 Lands for Twenty 
Years, to hold the ſame in ſuch Manner and Form 
as I my ſelf held the ſame. Tenant for Life 
died within the Term, he in the Reverſion 
entered, and Leſſee brought Action of Co- 
venant ; it lies not, for the Warranty in Law Warranty 
cannot extend to the Plaintiff, he being not Law not e: 
Leſſee, but Aſſignee; but if it did, yet now tends to 
it is determined with the Eſtate of the Te; ſigaee. 
nant pro Life; ſo if Tenant in Tail make 
ſuch a Leaſe and die without Iſſue, 1 Leon. 
179. Cheyny and Langly, 3 Cro. 157. | 
Dame Say let an Houſe, and Barn, and 
Land to Cowper for Years, rendring Rent ; 
 Cowper by Deed aſſigns his Term to Pollard; 
Pollard covenants to ſave the ſaid Cowper 
' harmleſs of all Covenants, Agreements, and 
Payments, in the ſaid firſt Indenture of 
Leaſe : Pollard lets for a Year the ſaid Barn 
to Comper, who put Hay in it, and after 
grants the Barn and Hay to one Barber, and Covenant er- 
covenanted to warrant it. Dame Say diſtreins tends not to 
the Hay. Cowper brought Covenant: Per a lawful Di- 
Cur, the Action lies not. Hay in a Barn mae, or tor- 
cannot be diſtreined for Rent no more than 
I Shocks of Corn z but 3 were in a Cart, 


aliter; 


in 


. 
© 
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liter; and if the Diſtreſs is unlawful, the Co- 

vyvenant ſhall not extend to it, for it extends 

; not to tortious Incumbrances, Jones Rep. 197, 
Couper and Pollard. 


Debt on Bond for Performance of all Co- 
vyenants, Payments, &c. in Indenture of 
Leaſe, wherein the Defendant, for and in 

| Conlideration of 400 1 lent him by the 
Plaintiff, granted the Land to him for Forty 
nine Years, if G. ſo long live, provided if 

he pay 60 J. per Annum quarterly, during the 

Life of C. or. ſhall within Two Years after 

his Death pay the 400 J. to the Plaintiff, 
then the Indenture to be void, and a Clauſe 

of Re: entry for N Defendant 
Lies not on a pleads Performance; Breach aſſigned was, 
Proriſo, there That 30 J. for half a Year was not paid at 
— — ſuch a Time, during the Life of G. Defen- 
Pant ta ag dant demurs, for that the Breach was nat 
the Money. well afligned, becauſe there is no Covenant 
to pay the Money, only by a Clauſe Liberty 
is given to re-enter for ar Per 
Cur, this Action will not lie, it being only a 
Proviſo, and there being no expreſs Cove- 

nant, and therefore no Breach can be aſ- 

a ſigned, 2 Mod. 36. 
Covenant lies Where the Words are Words of Defea- 
noton Words ſance, and in the preſent Tenſe, and a pre- 
2 ſent Thing to be done, Covenant lies not, 
, Or in . | 

the preſent but Action on the Caſe , as Covenant to 
Tenſe, ſand ſeiſed to an Uſe, or that one ſhall en- 
| joy ſuch a Deed, 1 Sid. 48. Robinſon and 
_ ., Ampts, for this Action will never lie upon 
any Covenant, but upon ſuch a Covenant as 
is to do a Thing hereafter, or that a Thing 
' hath heretofore been done, and not when it 
is for a Thing preſent ; as when A. doth co- 
venant with B. that his black Horſe . 
EE or 


merlot Covenants. 
for ever after the Horſe of B. This is no good 
Covenant to give the Horſe to B. or to give 
him Action of Covenant for him, but A. may 
keep him ſtill notwithſtanding; but there is 
a Difference: If the Covenant be future, as 
where one doth covenant with another, that, 
in Conſideration of a Marriage, his Lands 
ſhall deſcend or remain to his Son and Heir 
apparent, and the Heirs of his Body on the 
Body of his Wife; if the Uſes do not ſo riſe, 
the Covenantee may have a Writ of Cove- 
nant againſt the Covenantor, Plo. 307, 308, 
But if the Covenant be in preſents, as that a 
Man and his Heirs from henceforth ſhall 
ſtand and be ſeiſed to ſuch and ſuch Uſes, 
and the Uſes will not riſe by Law, in ſuch 
Caſe no Action will lie upon this Covenant, | 
for this Action will never he upon any Co- 
venant, but upon ſuch a Covenant as is either 
to do a Thing hereafter, or that a Thing is 
or hath heretofore been done. | 
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CHAP. XXXV. 
7 Covenant againſt whom. 
Agtinf Aſſignee. Vid. Aſſignment, Devant, & 


Againſt Infant. Vid. Apprentices. | 
Againſt Under-Tenants. Vid. Aſſignment: 


Againſt a T lies upon ¶ Conceſſi] of a Term in a Fine, 
Feme Co- altho there is no we this too a- 
. vert upon 2 inſt: Cover 7 . 
nets pf ens Gas, 166466 Fete 
vg A If It lies againſt Leſſee of the King by Let- 
fes of tnc ters Patents, tho there is not any Counter- 
King, tho' no part ſealed by the Leſſee, Sir Jobn Brett and 
Counterpart. Cumberland s Caſe, 2 Rol. Rep. 5 9. Dev. 
Diverſity be. Upon original Covenant by the King, 
eween origi- there Relief lies upon and againſt all that 
nal Covenant Claim under him, becauſe it was originally 
by the King, in the King by his own Contract; but where 
_ where Covenants are veſted in the King as a pub- 
ute veſted in lick Truſtee, no Remedy lies againſt him, as 
che King as there does _ original Covenant by the 


publick King, upon the Behalf, and for the Uſe and 


Truſtee. Benefit of another Perſon, Hardr. 373. Vid. 
p. 17. 2 ; 

Againſt a It lies againſt a Corporation. If a Corpo- 

Corporation. ration covenant not to take Toll, and their 
common Officer appointed for that Purpoſe 
doth take it, this is a Breach of the Co- 
venant, 43 Ed. 3. 17. 


if 


The Law of Cobenants. 309 


If a Feoffment or Leaſe be made to Two, Leaſe with | 
or to a Man and his Wife, and there are di- Covenants to 
vers Covenants in the Deed to be performed _ — | 
on the Part of the Feoffees or Leſſees, and * — 7 

one of them doth not ſeal, or the Wife doth of the Eftae; 


not ſeal during the Coverture, and he or ſhe and occupies 


that doth not ſeal, doth notwithſtanding ac- the Land. 


cept of the Eſtate, and occupy the Lands 
conveyed or demiſed : In theſe Caſes, as 
touching all inherent Covenants as for Pay- 
ment of Rent, and the Neceſſaries thereof, 
as Clauſes of Diſtreſs of Re-entry, of Nomine 
Pænæ, Reparations, and the like, they are 
bound by the Covenants as much as if they 
do ſeal the Deed. So, 

If a Leaſe be made to A. for Years, or 
Life, the Remainder to F. S. in Fee, and 
there is a Rent reſerved, or there be divers 
Covenants on the Parts of the Grantees, and 
J. S. doth never ſeal the Deed or Counter- 
part; yet if in this Cafe he accept the E- 
ſtate after the Death of A. he mult pay the 
Rent, and perform all the Covenants that 
are inherent, 1 Inf. 231. 8 
If an Indenture be made between A. of the In what Ca- 
one Part, and B. and C. of the other Part, ſes he that 
and therein there is a Leaſe made by A. to 1 the 
B. and C. on certain Condition, and B. and he ſeal not. 
C. are bound to A. by the Indenture in 20 J. ſhall be 
to perform the Condition, and 8. 0. doth bound by the 
ſeal the Deed, and not C. yet in this Caſe, if Covenants. 
C. accept of the Eſtate, he is bound by the 
Covenants, and one of them cannot be ſued 
without the other, Tranſit terra cum onere. Et 
qui ſentit commodum, 8c. | 

If a Man covenant for him and his Heirs, 
to do any Thing whatſoever, hereby his 


Heirs are bound, 5 Reb 17. 


if 


Things it 
lies againſt 


e la of Covenants, 


Ik the Leſſee for Years be ouſted by any 
other than the Heir himſelf, no Action of Co- 
venant will lie againſt the Heir, or be ouſted 
from any elder Title * from the Leſſor. 

If I make a Leaſe to Baron and Feme, and 
they covenant to do no Waſte, or to repair 
Houſes, and the Husband dies, and the Wife 
ſurvives and holdeth it; if the Wife commit 
Waſte, or do not repair the Houſes, no Action 


lies againſt her; but in ſuch Caſe the Wife 
- js tied to pay Rent, or to perform a Condi. 


tion made on the Part of the Leſſor, but not 
to obſerve or perform the Covenant of the 


Leſſee, 1 Brownl. 3. 31. 


CHAP. 


The Law of Covenants. 
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Foinder in Action of Covenant, or not. Vid. 
Covenant, joint and ſeveral. 

HE Defendant covenanted, that he 
would not agree for taking the Farm 
of the Exciſe of Beer and Ale for the Coun- 

of York, without the Conſent of the Plain- 
tiff and another; and the Plaintiff alone 
brought this Action of Covenant, and aſſigns 
for Breach, the Defendant's agreeing for the 
ſaid Exciſe without his Conſent, and had 


Verdict. Per Cur', here was no joint Intereſt, Several Inte- 
but that each of the Covenantees might reſts. 


maintain an Action for his particular Dama- 
51 otherwiſe one of them might be reme- 

ileſs : For ſuppoſe one of them had given 
his Conſent that the Defendant ſhould farm 
the Exciſe, and had ſecretly received ſome 
Recompence for ſo doing, is it reaſonable 
that the other ſhould loſe his Remedy, who 
never did conſent? 2 Mod. 82. Wil. ar and 
Floyd. Vide this Caſe, 3 Keb. 638. 


Two Tenants in Common bring Cove- T. nants in 
nant againſt Leſſee for Years, for not re- Common, 
pairing the Thing demiſed ; and whether wheremuſt 


they ought to ſever or join, was the Que- 
ſtion. And per Cur, they ought to join, be- 
cauſe it is a perſonal Action, Litt. Sect. 311, 
312. tho' it ſavour of the Realty, i. e. tho 
the Thing of which, (viz.) the Houſe is in 
the Realty, yet the Action is not ſo; it is a 
Covenant and concerns the Profits, and they 

p X 4 | muſt 


Covenant. 


The Law of Covenants, 


muſt join, Ray. 80. Kitchin and Knight verſus 

Buckley, Vid. 1. Lev. 109. meſme Cale, 1 Reb, 

565, 572. meſme Cale. AY | 
A Leaſe is made for Years, and Leſſee co- 


of yenants to repair, after which Leſſor ſells the 


Reverſion of one Part to A. and of the other 
Part to B. and they Two join in Action of 
Covenant for not repairing of the Houſe ; 
It was moved in Arreſt of Judgment, That 
this Action ſounds in the Realty, and there. 


fore they ought not to join, but ought to ſe- 


yer. 2. That this Action of Covenant does 
not lie for the Aſſignees in this Caſe, becauſe 
the Leſſee only covenants with the Leſſor 

and his Heirs, and not with his Aſſignees, as 


the Plaintiff's are in this Caſs. But per Cur, 


As for the firſt Exception, Liztleton's Text 


Warrants that they may join in Action of 
Covenant, becauſe it's a Perſonal Action. 


Covenant 
with Three, 
c quolibet * 


corum. 


Joint Action 
on Two Re- 


3. Aſſignee may maintain Covenant in this 
Caſe, without being named, 1, Sid. 157. 
Kitchin and Compton, I Lev. 1099, 
Indenture Tripartite between Three, A, 
was one of them, and he covenanted with 
them . quolibet eorum; and the Covenant 


pas, That the Land he had aliened to one 


of them was free from all Incumbrances, and 
he to whom the Limitation of the Land was, 
brought a Writ of Covenant ſole. Per Cur, 


. Covenant did not lie 70 one of them only, 
t 


but ought to be brought by both, notwith- 
ſtanding, 6 Ez. 2. Br. Covenant 49. judged in 
the Exchequer-Chamber, 2 Leon. p. 47. 3 Leon. 
160. meſme Caſe, Beckworth's Caſe. 41 
The Plaintiff had the Reverſion of Two 
Houſes, one in Fee, and the other for Vears, 
with Coyenant for Reparation of both Hou- 
ſes, and he ſhall haye a Joint Action for 
\ -% 7 l —_ Ei 7 Soth, 
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both, 1 Brown. p. 20. Pyot verſus Lord St. Fobn, 

Cy. Fac. 329. Dev. | 

Indenture of Covenants between Two of 

the one Part, and one Tate of the other Part; 

and amongſt other Covenants,one was : Ir is 

agreed between the Parties, That Tate ſhall. 

enter into a Bond to pay Rolls (who was 

one of the Two of the other Part) 160 J. b 

ſuch a Day, which was not paid : Rolls dies, 

and Rolls the Plaintiff takes Adminiſtration, 

and brought Covenant againſt Jute, for Non- 
payment of the 160 J. to Rolls in his Life- 
time. Per Cur, it doth not lie, for tho' the Survivor 
Monies were to be paid to Rolls who is 3 
dead, yet he which ſurvives, and is Party to venant, and 
the Indenture, ought to have the Covenant ; nor he to 

as in Bond made to Three, to pay Money to whom the 
one of them, all ought to join in the Suit, Money i to. 
for they are all as one Obligee ; and if he bat 
which ought to have the Money dies, the 

other Two ought to ſue, tho' they have no 

Intereſt in the Money, Tel. 177. Rolls and 

Tate. Convent & agreeat eft between the Par- 

ties; it is a Joint Covenant, and they ought 

g in Covenant, 5 Rep. 19. Shlingby's 


8, . A 
If Indentures of Charterparty be made be- One who is 
tween A. and B. Owners of a Ship of the one — 2 
Part, and C. and D. Merchants of the other never ſealed. 
Part, and there are ſeveral Covenants on may join in 
the one Part and of the other; and A. only Action of 
ſeals the Indenture of the one Part, and C. Covenant. 
and D. on the other Part; but in all the In- 
denture it is mentioned, that A. and B. cove- 
nant with C. and D. and C. and D. covenant 
with A. and B. In this Caſe A. and B. may 
join in Action of Covenant againſt C. and D. 
on this Indenture for Breach of — 

> 0.q- =T EY da 4 3 17 tho 


Joinder in 
Aktion, be- 
cauſe of a 
Joint Stock, 
and a Joint 


Reverſion 
granted to 
Baron and 
Feme, Baron 
Sole brings 


tho B. never ſealed the Deed, for he is Par. 
ty to thg Deed, and C. and D. had ſealed the 
other Part to B. as well as to A. upon which 
the Action is brought, 2 Rol. Abr. 22. Clement 
Action of Covenant not to receive 
Sums above 100 l. but that all ſuch Sums 
ſhould be paid to Hinton; this was an Inden- 
ture Tripartite, and one Breach is aſſigned 
in receiving Money on Brandy, Wines, Prize 
on the Joint Stock, for which the other 
ſhould have joined; as is 5 Rep. 18. to which 
the Court agreed, albeit there were a Co- 
venant in the Deed, that there ſhould be no 
Survivorſhip, and the Third Party is dead, 
It was objected, the Plaintiff is an Admini- 


ſtrator of one of the Parties, and ſo cannot 


join; alſo this is no Joint Covenant to them 
firſt, but only with either of them : But by 
Reling C. J. the Expoſition muſt be on the 
whole Deed , which expreſly mentions a 
Joint Stock, and the Trade Joint, per Cur, 
2 Keb. 338, 339, 347. Eccleſton and Clypſham, 
& 1 Sanders 153. 

Queen Elizabeth makes a Leaſe for Thirty 
one Years, of Mills, and grants the Rever- 
ſion to Baron and Feme; Leſſee covenants to 
repair, Baron Sole brings the Action of Co- 
venant, and good ; becauſe it is good at 
Common Law, and it is not brought upon 
the Stat. 32 H. 8. c. 34. It is a Covenant for 
Reparations, and the Aſſignee ſhall have Ad- 
vantage at Common Law, 5 Re re, 
Caſe, 1 Rol. Rep. 359: Brett and Cumberland, 
2 Rol. Rep. 63. 2 Gro. 399. Ceſt C. Dev. 


Pl 
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In Action of Covenant againſt Two Plaintiff 
joinly, on Covenant made jointly and ſe- harb Judg. 
verally ; if the Plaintiff hath — _ ——_— 
gain one by Default, and be barred a- — oe ys 
inſt the other; on Pleaepleaded, he is barred agaiaſt 
ed as to both, and ſo'in all Actions the other on 
where of Neceſſity they muſt be joined, as Plea; be is 
in Debt, Detinue : Alter in Treſpaſs. One wap 
Defendant having pleaded Covenants per- yy," 
formed and found for him, here it appears 
the Plaintiff hath no Cauſe of Action againſt 
any, 1 Keb. 284. 1 Sid. 76. Boulter againſt. 


Ford and Harris, 1 Lev. 154. 


2 


In Action of Covenant againſt Two Judgment 
joinly, on Covenant made jointly and ſeve- againſt one 
verally ; If the Plaintiff hath Judgment a- dy 1 
gainſt one by Default, and be barred againſt ple. againſt 
the other; on Plea pleaded he is barred as to the other. 
both. March 103. Pl. 126. Stiles 5. Pl. 9. 
2 Cr. 134- and ſo in all Actions where of Ne- 
ceſſity they muſt be joined, as in Debt, De- 
tinue : Contra, in Treſpaſs, or the like. And 
tho? the Labour to build the Houſe were ſe- 
veral, yet the Matter being contained in the 
Deed, is joint; but when the Joinder is only 
on delitum, as Two join in Service of J. S. 
if one do not, the Plaintiff may recover a- 
gainſt him alone. By Fofter, as this Caſe is the 
one, Defendant having pleaded Covenants, 
and found for him, here it appears the Plain- 
tiff has no Cauſe of Action againſt any ; 
which the Court agreed alfo, Stiles 57. Pl. — 
124. In a Writ of Conſpiracy againſt Two, 
one confeſſeth, and the other pleads; and 
it is found he did not conſpire, which is 
found for him, both are hereby diſcharged, 
which the Court and Bar agreed, 1 Keb. 284. 

Sid 76. Boulter againſt Ford and Harris. | 
wh | N 
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C HAP. XXXVII. 


Mkere the Action of Covenant ſhall be laid or 
2 4. brought. Vid. Trial. 


By Privies in TH E Action of Covenant being brought 


Contract. 


by the Parties that are privy in the firſt 
Contract, it's in the Plaintiff's Election to 
bring the Action where the Land lies, or 
where the Covenant was made ; but when 
Iſſue is joined on a Special local Breach, the 


h. Venire muſt be of that Place according to the 


Iſſue, altho' the Plaintiff hath Liberty to la 
his Action where he will; as x Sid. 157. Gil 
bert and Martin, & 1 Lev. 114, Covenant 
on Leaſe in O. in Com Hampt of an Houſe in 
B. in Berks, and Iſſue taken on non infregit 
conventionem, and the Viſne is from O. it's ill: 
ſo Cr. Fac. 446. Breach for not repairing 
cannot be laid where the Leaſe was made, 
but where the Land lies; alſo this is a ſpecial 
Tort, and not grounded on the Contra : 
And by the Rules of the Court, the Venire 
fac ſhall be ſpecial to the Place of the Breach, 
and not where the Action is, unleſs ſpecially 
drawn to another Place by Plea. . | 
Leſſee for Years of Lands in Lincolnſhire, 


rendring Rent, the Leſſor grants and aſſigns 


the Reverſion to the Plaintiff, and he brings 
Covenant in B. R. and lays his Action in 
London, and aſſigns a Breach in Non- Pay- 
ment of the Rent. The Defendant Leſſee 
pleads he ſurrendered, and found againſt 
him in London. Per Cur, The Action is well 
brought, becauſe the Stat. 32 H. 8. c. 34. pou 

_ 7 hank the 


- The Law ol Covenants; 
the Aſſignee of the Reverſion in the ſame 
Plight and Stead that the Leſſor himſelf was 


as to the Action of Covenant; and it is clear Diverſity be- 
the Leſſor might have brought his Action in tween Debt 


what Court he pleaſeth, for the Statute ha 


d for Rent and 


made this Choſe in Action aſſignable; but — 
if it had been Debt for Rent brought in a the Viſne. 


foreign County, it had been ill, becauſe this 
was annexed to the Reverſion at the Com- 
mon Law, and to be brought only where the 
Land lies, and not elſewhere without Perſo- 
nal Contract; but the Reaſon of Perſonal 
Contract is not extended to the Caſe of Co- 


venant, but theſe by the Statute are transfer- 57. 32 H. 8 
red as 1 as the King might transfer any e. 34 explai- 


Thing in 
and Buckley's Caſe, 1 Sid. 401, 402. where in 
Covenant it appears, that one Plaintiff had 
one Moiety of the Reverſion, and the other 
Plaintiff the other Moiety, the Action is 
well brought; but in Debt they may not join 
Covenant in London for not repairing Hedges, 
and not plowing Land in Com Hartford, and 
upon Nil dicit, a Writ awarded to the She- 


ction: And therefore in Kitchin ned. 


riffs of London, to enquire of Damages, and Enquiry of 
not to the Sheriff of Hartfordſhire, and well Damages 
enough, becauſe the Covenant is founded where the 


upon a Writing made in London, Cr. Fac. 142. 
Smith and Batten. 

Alledging the Breach in another County 
ſhall not remove the Action, 2 Sid. 218. 
Dixon and Williams. 

But Covenant was brought in London, ſup- 
poſing the Place of Demiſe apud Parochiam 
Sant: Marie de Bow in Lond', of a Meſſuage 
in D. in Com Surrey, and thereupon a Cove- 
nant to repair the Houſes, and alledgeth, 
that apud Lond in Paroch', Kc. he — 

; the 
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the Houſes to decay. Plaintiff demurs on a 
Vitious Bar pleaded, and it was ſhewed in 


b Local. Exception to the Count, that this Breach is 


Stat. 32 H. 8. 
c. 34. explai. 
ned. 


Aſſignment 
of Action, 


by Vertue of 


h 5 
the fl. f. aul knit it to che Reverſion, and the fame Reme- 


Aſſigment of dy is the ſame Remedy in Subſtance; and in 


Debt, by 


Statute of 
Bankrupts, 


Vertue of the 


of a Matter Local, and not Tranſitory, and 


is not in this Caſe well affigned, and of that 
Opinion was the Court; and the Plaintiff 


diſcontinued his Suit, and began De novo, 
Cr. Fac. 446. Shiers and Bretton, 1 Lev. 114, 
Gilbert and Martin, yet ſee 3 Lev. 394. Hunt's 
Caſe. 26:5 2 / 4 
Grantee of Reverſion brought a Writ of 
Covenant againſt the Leſſee for Years for 
Non- payment of Rent; The Queſtion is 
Whether it ought-to be laid where the Leaſe 


is alledged to be made, or where the Land 


lies? Stat. 32 H. 8. c. 34. which gives the 
Action of Covenant to the Aſſignee of the 
Reverſion, faith, that they ſhall have fuch 
Actions in like Manner as the Leſſors ſhould 
have had. Now if it had been brought by 
the Leſſor it had been Tranſitory, and ſo in 
Caſe of Aſſignment by Commiſſioners oſ 
Bankrupts, the Aſſignee of the Commiſſio- 
ners ſhall bring Debt, as the Firſt Creditor 
ſnould have done: But on the other Side it 
was ſaid, that Statute ſhall not be intended to 
aſſign it as a bare Thing in Action, but to 


Caſe of the Bankrupts Debt the Contract i 
only aſſigned, 1 Ventr. p. 10. Nurſtye, and Hal, 
1 Lev. 259 1 Sid. 401. & 1 Sand. 237. 


CH Af 
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in —ä— —ͤ—ö . — 
nd CHAP. XXXVUL 
— us ſball bæve Covenants. 


5. 


, T WO Coparceners made Partition, and 
. the one covenanted to acquit the other 
of a Suit occaſioned by the Land ſo divided. 
of I} Covenantee aliened. Per Coke, the Alienee, 
for Nwho is a Stranger to the Covenant, ſhall 
is, {maintain an Action againſt the Covenan- 
aſs tor, becauſe the Acquittal runs with the 
Land, 4 Mod. 75. e h 
Leaſe by a Parſon and A. and B. Church- 


the I wardens of St. Dunſtant, and covenant not to 
ach build on the Lands let; Breach aſſigned in 
ld building an Houſe of Office. Judgment per 
by Default pro Quer, but ſtayed, becauſe they 
in Ido not alledge a Cuſtom to Leaſe as a 


Corporation, and they ſhall not be intended 
a Corporation, nor averred that they were 
Church-wardens at the Time of the Leaſe, 
3 Keb. 811. Sherlock's Caſe. 

Covenant made to Baron and Feme, the 
Husband alone may bring the Action, 2 Mod. 
217, Beaver and Laine. 


42 Executors and Adminiſtrators ſhall take Brought by 
& is {Vantage of all inherent Covenants made Executors, - 
Hal, Nich the Deceaſed, altho they are not ex- — 


rely named; as if A. covenant with B. (not 
aming the Executor or Adminiſtrator of 
g.) to do a Thing to B. or for him, and it 
Ne not done, and B. die, his Executor or 
17 \dminiſtrator may have Action of Cove- 
ant; ſo if A. covenant with B. to pay to B. 

l. at Eaſter following, and do not ſay, [Or 

8 to 


Eſtoppel. 


Heirs. 


Heirs, where If 4. B. and C. have Lands in Coparcenry 


to bring the 
AQion. 


to his Executors, or Adminiſtrators fl if B. 


Feoffee and his Heirs, the Heir of the Feof: 


The Lan of Codenants. 
dies before Egfter, his Executors or Admin. 
ſtrators may have Action of Covenant, or of 
Debt, if the 5 J. be not paid to them at 
Eaſter, 5 Rep. 17. Dier 112. 271. Hob. 145. 

Action of Covenant lies for one Corpora. 
tion againſt another. 

If Leſſee for Years by Eſtoppel grant over 
his Term, the Aſſignee ſhall not have Cove. 
nant, becauſe he had nothing in the Land 
but only an Eſtoppel. SIS | 

If a Feoffment be made. in Fee, and the 
Feoffor covenants to warrant the Land to the 


fee ſhall take Advantage of this, Dier 338. 


and they purchaſe other Lands in Fee, and 
they covenant each to other, his Heirs and 
Aſſigns, to make ſuch Conveyance to the 
Heir of him that dies firſt of a Third Par, 
as he ſhall deviſe 4 in this Caſe, the Heir, and 
not the Executor, ſhall take Advantage of thi 
Covenant, Dier 337, 338. 


* Obe Lam dt Oodenants. 


A Reverſion is granted to Baron and Feme, 
and to the Heirs of the Husband, and after 
a Covenant is broken by the Leſſee : Baron 
Sole may bring the Action of Covenant, where 
Damages ſole are to be recovered, there the 
Husband only ſhall have the Action, 1 Ro). 
Rep. 359. Bret and Comberland, 1 Rol. Abr. 348. 
contra, 2 Mod. 217, | 
Leaſe for Years to Baron and Feme, the 
Leſſor ouſts them; they may join in Cove- 
nant, becauſe after the Death of the Baron 
ſhe ſhall have the Term, if he grants it not 
over, Pl. 11. upon the Covenant in Law, 
I 1 3 17. Dier 257. 
Where Baron and Feme muſt join in the 


Action as Aſſignees, Jones 406. Midlemore and 


Goodale, & 1 Cr. Car. 505. 

Action of Covenant lies againſt a Feme 
upon a Warranty by her and her Husband, 
annexed to an Eſtate for Years in a Fine 
2 Sand. 180. after the Baron's Death, and 
when Warranty is annexed to an Eſtate for 
Years, in a Fine, it is only a Covenant for 
Damages in the Perſonal Lien. 


» Ft Copepas i 
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Covenant brought 


by Execntors, and where 
the Heir, : 3 9 


By Common Law, Executor (although 
he is not named) ſnall have Action of Cove- 
nant in all Caſes, becaufe he is Privy, and 
Quodammodo Cod for he repreſents the Per- 
fon of the Teſtator. - x I»ft. 208. b. and 
more than the Heir. 16. 209. 2. 

And this upon a Covenant in Fact, or a 
Covenant in Law. 2 

And upon Covenant inherent that con- 
cerns the Land, and upon a collateral Co- 
venant, and upon a Perſonal Covenant, Exe- 
cutors ſhall have Action of Covenant, for 
Breach of a Covenant made to the Teſtator. 
Regiſt. 165. Br. Exec 161. 

3 ſnall have a Covenant, on 2 
Covenant to the Teſtator, for à Perſonal 
Thing. F. N. B. 145. d. 

Upon Covenant, That my Executors ſhall 
pay 10 J. Debt, doth not lie againſt chem, 
becauſe the Teſtator was not charged, but 
Covenant lies there: But if Covenant to pay 
to you 10 . Debt lies againſt me, per Cur, 
M. 32 & 33 Eliz. and in Perot and Auſtin's 
Caſe, P. 33 Ein. 1 

If A. covenant with B. to pay to him 1000. 

at Michaelmas, and does not ſay to his Exe- 
cutors, A. dies before Michaelmas, his Execu- 
tor may have Action of Covenant againſt 
B. uu the ſaid 1000 J. as is admitted in Dier 
1126. 

Executors of an Aflignee ſhall have Action 
of Covenant, for the fame Right which was 
in the Teſtator, comes to his Executors. 


F Rep. 17. b. 
Bond 
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Bond made to one and his Heirs, his 

| Fxecator, and not his Heir, ſhall have Debt 

upon it. F. N. B. 120. 

The ſame Law of Adminiſtrators as Exe- 

cutors. — 


Where the Heir ſhall take Advantage of a 


Covenant. 


I A. B. and C. have Lands in Parcenary, 
and purchaſe other Lands in Fee, and they 
covenant each to the other, and his Heirs 
and Aſſigns, to make ſuch Conveyance to 
; the Heirs of him who ſhall die firſt, of a 
_ Third Part as he ſhall deviſe here, the Heir, 
and not the Executor, ſhall take Advantage 
of this Covenant. 5 Rep. 17. 7 
Action of Covenant was brought by A. 
i Executor of B. againſt C. upon Articles of 
Covenant, upon a Deed made berween B. 
and C. in which the Plaintiff declares upon 
the Deed, and ſhews the Deed at large ; in 
which is recited, concerning the Sum of 
2000 l. agreed to be paid by the ſaid C. for 
Monies before received of the Lady NP. 
Wife of the ſaid B. it is agreed by the faid 
Articles between che ſaid Parties, That there 
were remaining in the Hands of the ſaid C. 
of the ſaid Sum of 2000 l. the Sum of roo0 /. 
oyer divers particular Sums disburſed by him 
to ſeveral Perſons therein named, by the Aſ- 
ſent of B. and then B. covenants, That the Saving barm- 
ſaid C. ſhall be ſaved harmleſs for the ſaid leſt, touching 


Monies remaining in his Hands, touching a SY 


7 


Suit in the Exchequer, and then C. covenants 

with B. ©uod pro tam longo tempore quali dicta 

Sum 1000 |. remaneret in manibus dicti C. ipſe 

ſelveret, ſeu ſolvi cauſaret dicto B. annuatim, 
wh 


= 
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Covenant to 
pay Iatereſt. 
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& uſe anno Summam 109 l. at ſeveral 
Feaſts, by equal Portions, half Yearly : The 
firſt Payment tocommencent Michaelmas after, 
and after B. to whom the 100 J. is tobe paid, 
dies. It ſeems that the ſaid 100 J. ſhall be paid 
to the Plaintiffs, the Executors of B. at the 
ſaid Feaſts, ſo long as the 1000 J. ſhall re- 
main in the Hands of C. for it appears, upon 
the whole Deed, that the ſaid 1000 J. were 
the Monies of B. in as much as it is recited, 
that they were delivered to C. per. Dominam 
D. P. Wife of B. who cannot have any Mo- 
nies which are her own proper Monies. 
Alſo there is Allowance made by B. of di- 
vers Sums, Parcel of it, by C. and this Sum 
engaged by B. to ſave C. harmleſs of a Suit 
in the Exchequer ; and it was the Intent of 
the Parties, that C. ſhould pay the ſaid 1000. 


ſo long as the 1000 l. ſhould remain in his 


Hands, which was but Intereſt for the ooo. 
and foraſmuch as the 1000 }. which is the 
Principal upon the whole Deed, appears to 
be the Monies of B. and after his Death be- 
longing to A. his Executor, A. the Executor 


ſhall have the 100]. ſo long as the 1000 /, 


remains in the Hand of C. though not na- 
med, for, that the Principal belongs to him. 
1 Rol. Abr. 913. Popham and Hunt. 

Adminiſtrator ſhall have Covenant by the 


Equity of the Statute 33 Ed. 2. cap. 11. 9 Rep, 


40. Henſloes Cafe. 


A. by Indenture enfeoffs B in Fee, and 


YL. 
£ 


Arrears of 
Penalties go 
to Executors, 
but future to 


the Heir, 


- 
* 


B. covenants with A. and his Heirs, That it 


B. or his Heirs fail of doing a certain Act 
Yearly to 4. and his Heirs ; then, as often 
as. any Failure ſhall be made, 5 Penalty to 
A. or his Heirs: A. dies, his Executors or 


Adminiſtrators may by Action of Debt re- 
> 3 „ 
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cover the Arrears of the 5 J. Penalties due at 
his Death, but the future growing Penalties 
ſhall go to the Heir of A. for which he 
ſhall have Action of Debt. Dier 24. A. Caſ. 

Liver. | 

The Aſſignee of a Leſſor, or Leſſee for 
Years, and every Aſſignee of fuch Aſſignee, 
their Executors or Adminiſtrators, or the 
Allignee of ſuch Executor or Adminiſtrator, 
may have Action of Covenant for the 
Breach of any Covenant in the Leaſe, as to 
repair the Premiſſes, or touching any Thing 
in Eſſe, Parcel of the Demiſe, or relating to 
the Houſe or Land demiſed. 5 Rep. 16. 
Codb. 69. or the quiet Enjoyment thereof, 
though the Covenant be not for the Leſſor 
or Leſſee, and their Executors, Adminiſtra- 
tors and Aſſigns. 1bid. 

Executors and Adminiſtrators ſhall take 
Advantage of inherent Covenants, though 
they be not named. 

If A. by his Deed acknowledge to B. That 
he had in his Cuſtody an Obligation of 4007. 
in which C. is bound to B. and that he would 
be ready, ad omnia tempora cum inde requiſitus 
efſet ad redeliberand pred” ſcriptorum obligatorum 
præfat B. and after B. dies before any Re- 
queſt made; and after E. the Executor of 
B. demands this Obligation of A. and he re- 


fuſeth to deliver it, E. ſhall have Action of Covenant to 


deliver to the 


Covenant upon this Deed, although that the 
Covenant was to deliver it to the Teſtator 
upon Requeſt; which implies, That the 


Y 3 Te- 


et Executor 


Requeſt ſhould be alſo by the Teſtator, inaſ- jhall requeſt 
much as the Thing to be delivered, (viz. and have 

the Obligation) goes to the Executor, and — on 
the Executor repreſents the Perſon of the Refuſal. 


F | - 

The Law of Covenants. 
Teſtator ; as in Chapman's Caſe, Com. 28 5. 

and 1 Rol, r. 9285 914. Walker's Caſe. 
Declaration, That the Defendant en- 
feoffed his Teſtator in certain Lands, and 
that he covenanted for him and his Heirs, 
that he was ſeized of a good Eſtate in Fee, 
and he alledged the Breach. Per Hob. and 
| Where Heir Winch preſent only in Court, the Covenant 


326: 


ſhall have the being made with the Heir, the Executor 


Aktion, and ſhalb not have Action of Covenant, for it is 
nor the Exe- annexed to the Land. Winch p. 19. Bull and 
cutor. Frankefter. ag 7 | 
Indenture of Covenants, between Two of 
the one Part, and one Jute of the other Part. 
One Covenant was; It is agreed between the 
ſaid Parties, That Yate ſhall enter into Bond 
to pay Rolls (by Name), which was One of 
the Two of the one Part, 160 J. by ſuch a 
Surviving Day, which was not paid: Rolls dies, the 
Covenaoree Plaintiff takes out Adminiſtration and brought 
to bring the Covenant againſt Tate; it lies not, for tho 
Aion, tho” the Money was to be paid to Rolls, who is 
Beneft. dead, yet he who ſurvives, and is Party to 
the Indenture, ought to bring the Action. 
YT. 177. Rolls and Yates. So I covenant with 
B. and C. jointly to perform a certain Act 
to B. only; I break the Covenant, and then 
B. dies, and C. ſurvives, the Executors or 
Adminiſtrators of B. cannot ſue me on this 
Covenant, nor ſhall have any Benefit by it; 
for though the Act was to be done to B. on- 
ly, yet the Action of Covenant goes to C. 
only, who ſurvived B. and after his Death, 
to his Executors or Adminiſtrators. 2 Brownl. 

207. Unc. v. Dy. 359. Pl. 20. | 


| Mor- 
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The Lan ok Covenarits, W .. - 
| 3 1 * 4 
| | Mortey's Caſe”. by & 5 2 | 
Note: Brian, Biſhop of Miacbeſter, ſeized By the Exe. 
of a Rectory in Right of his Biſhoprick, de- cutors of a 
miſeth it by Indenture to F. S. for 21 Years, 2 = 
and F. S. thereby covenants with the ſaid „nein 
Biſhop, amd his Succeſſors, to repair the Leaſe made 
Houſe and Barns; during the Term the ſaid by the Prede- 
Biſhop dies, and after 7. S. aſſigns his Term ceſlor Biſhop. 
to S. G. and Biſhop Morley is Succeſſor in that 
Biſhoprick, and he dies before the Term of 
F. S. was expired; and after S. G. dies, and 
the Executor of Biſhop Morley brings Action 
of Covenant againſt Executors of S. G. for 
Breach of Covenant by S. G. in his Life, 


not repairing in the Life of Biſhop Morley ; 
it well lies for the Succeſſor Biſhop's Execu- 

tor, 2 Vent. 56. CV 3: 195% 0 * bs : 
© of | od 14 $36 f n Le. 
Crvenant "brought aguinf Exteutors or Ain, 


niſerators. 3 


In a Leaſe for Years, by Deed indented, 
the Words, ¶ Nelding and Paying] during the 
Term, ſo much Rent, are an expreſs Cove. 
nant to pay the Rent; upon which 3 
Action of Covenant lies againſt the Leſſee, Covenant a- 
or kis Executors or Adminiſtrators,” thou h gainſt Execus 
they are not named ' after his Desti; 'Sp dor“, — 
would it have been if choſe Words had beet not aam 
only a Covenant implied in Law. Stiles 
07) 426,432. MN 

venant by the Plaintiff, as Executor of | 

J. S. for that the Defendant covenanted win 1: 
F. S. his Heirs and Aſſigns, That they ſhonld 
enjoy the Land, and jt was an Eſtatè Uf In- 
heritance; yet the Breach being in the Te. 
* | Y 4 ſtator's 


fi 


328 - Thelawor Covenant” 
ſtator's Life-time, the Executor had well 
brought the Action for Damages. 1 Ventr. 


176. Lucy and Levington. 2 Lev. 26. 2 Kee- 


ble 831. Aaeſine Cale. 


Covenant brought by the Helv 


Diieclaration, That the Defendant enfeoff- 
ed his Teſtator in certain Lands, and that 
he covenanted for him and his Heirs, That 
he was ſeized of a good Eſtate in Fee, and 
he alledgeth the Breach. Per Cur, the Co- 
venant being made with the Heir, the Exe- 
cutor ſhall not have the Action, for the Co- 

nt is annexed to the Land. Finch p. 19. 
| and Frankeſfter. Vide-ſupra. | 
And Heir. If a Man covenant for him and his Heirs 
: to do any Thing, hereby his Heirs are 
bound ; but otherwiſe, except an Heir be 


bound by the Deed by expreſs Name, he 


ſhall ſcarcely be bound in any Caſe. 5 Rep. 
17. Br. Covenant 38. 32 H.6. 32. Dyer 257. 
Fitz. Covenant 31. And therefore, it Leſſee 
for Years be ouſted by any other but-the 
Heir himſelf, no Action of Covenant will 
lie againſt the Heir, unleſs there be an ex- 

eſs Covenant wherein he is bound; but if 
he be ouſted by the Heir, it ſeems this 
Action of Covenant will lie againſt him; 
but if 4 be ouſted by an elder Title from 


the Leſſor, contra, for there the Heir ſhall 
r 
Where Heir full have the Aftion, 

Fir. 4.enfeoffs. B. in Fee, and covenants or 


 . Warrants to B. and his Heirs, the Heir of B. 
©» hall take Advantage of it, Dyer 338. 
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The Law of Covenants: 
So if A. covenant with B. and his Heirs to 
enfeoff B. and his Heirs of Land, and B. 
dies before it's done, his Heir ſhall take Ad- 
vantage of it. Did. 

And if A. B. and C. have Land in Parce- 
nary, and purchaſe other Lands in Fee, and 
they covenant each to the other, his Heirs 
— Aſſigns, to make ſuch Conveyance to 
the Heir of him who dies firſt, of a Third 
Part, as he ſhall deviſe here, the Heir, and 
not the Executors, ſhall take Advantage of 
this Covenant. 5 Rep. 17. 

- Decanus & Capitalns Ecoleſiz Cathedrals ſanctæ 
& individue Trinitats Briſtol, queruntur de 
C. G. in 2 Mar, &c. de placito con ven- 
tiones frat. Dean and Chapter Demiſe to H. 
and H. aſſigned to V. G. V. G. made his Will, 
and made the Defendant Executor, and 
Breach aſſigned in not repairing a Barn (as 
G. H. had covenanted), which was not re- 
=_ by the Teſtator, nor the Executor : 

he Plaintiff ſues the Defendant in his own Defendane 
Right, and they ought to have ſued him as ſued in his 
Executor only, for he is not chargeable with own Rigbt, 
the Breach of Covenants, unleſs he had Af. obe be 
ſets: As Hob. 188, 281. Cro. Fac. 647. And dul as Exe» 
Judgment ought to be, De bonis Teſtatorzs, al- cutor. 
though the Breach be the proper Default of 
the Executors ; and ſo the Action miſtaken. 

8 Sanderſ; D. and Biſhop of B. verſus Guiſe, 
& 2 Keb. 287. | | 
On Covenant againſt Executor, on ex- 
{s Covenant by the Teſtator, for him, his 
— and Adminiſtrators, on Demiſe to 
the Teſtator for Rent, Covenant will bind 
Executors, and an Executor is as an Aſſignee, 
as grounded on the Deed; but if Breach 
happens not while he is Aſſignee, but _ 


1 2 1 


* * * * 
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bis Aſſignment, then it muſt be againſt the 
econd Aflignee. The Executors are liable 
to Rent, incurred before Aſſignment in their 
own Right, but after Aſſignment only, as 
Executor: Alſo, had the Teſtator aſſigned, 
the Executor might on Debt or Covenant 
plead Ni debet, or fully adminiſtred in Co- 
venant to repair; where Aſſignee is charge- 
able, ſo long as he hath Poſſeſſion, if it be 
brought as Executor, Judgment ſhall only be, 
De bond Teſtatoru. The Action in the Principal 
Caſe was for 240 J. As to one Quarter, he 
pleads Nil debet, as to the reſt fully admini- 
Executor, ſtred. Twiſden conceived this no Plea in 
bor to plead. Covenant, being charged as well for the 
Profits, as the Overplus; therefore the De- 
fendant ſhould have pleaded Specially, That 
the Land was worth but ſo much, ultra quod, 
no Aſets. 3 Keb.189, 446, 466, & 493. Boulton 

and Camam. t 1 
Covenant againſt the Defendants, Execu- 
tors of C. Leſſee, for Rent Arrear in the 
Deſendant Defendant's Time: Defendant pleaded Af- 
| — gn ſignment before Rent Arrear. Plaintiff de- 
Rent Acrear, urs ; and per Cur, though the Debt may be in 
Se the debet & detinet, on the Executor's Poſſeſſion, 
| and then ſuch Aſſignment is a good Plea; 
contra, on expreſs Covenant, where the De- 
fendant is charged as ſuch; but if charged 
as Aſſignee only, then the Plea were good, 
4 by Aſſignment before the Rent Arrear; and 
here Judgment muſt. be, De boni Teſtators : 
Therefore Judgment pro Quer. 3 Keb. 367. 
Migſon and Gerrard. This Caſe is miſtaken, 
being of a Revocation. EI i 
If a Man do covenant for himſelf, only to 
pay -Money, build an Houſe, or quiet En- 


* 


joyment, 


„e. n to or 2.0 


oyment, and the like, and doth not ſay in 
che Covenant, his Executors or Adminiſtra- 
" If egrs; yet his Execurors or Adminiſtrators 
; Bf jereby ſhall be bound, and ſhall be charged. 
„If Leſſee pro Years covenant for himſelf to 


337 


pair the Houſes demiſed, omitting other 


Words. Q. If he be bound to repair, but 
only during his Life, and Adminiſtrators are 
not bound; but if theſe Words be added, 
„ Goring the Term, ] they are bound: So if 
che Covenant be to diſcharge the Tenant of 
al Quit-rents. 10 H. 7. 10. Br. Covenant 38. 
. er 257. : | ; 
4. covenanted with B. to put the Son of 
> A Apprentice to B. or otherwiſe, That the 
EKrecutor of A. ſhall pay to B. 20 J. (not 
* ſaying 4. himſelf, or his Executors, ſhall 


pay 20 J.) if A. dies, not having per- 


4 
3 I formed the Covenant, yet his Executors, 
are not chargeable, for it cannot be a 


the Teſtator, Cro. Eliz. 23 2. Perrot and Au- 
fin. But if A. covenant to pay 20 l. to B. 
not naming his Executors or Adminiſtrators, 
yet they are chargeable by Action of Debt 
or Covenant after the Death of A. becauſe 
he covenanted for himſelf. | 

. ACuſtomis in Briſtol, That conventio ore tenus 
fa#a, ſhall bind the Covenantor as ſtrongly 
as if it were made by Writing; this does not 
extend to the Executors of the Covenantor: 
1 Leon. p. 12. Wood's Cale. Q. le Liv. 
A. leaſeth Land to B. for Life of B. B. by 
Indenture grants, bargains and ſells his In- 
eereſt to C. for 20 Years, to hold in ſuch 
Manner and Form as B. had the ſame, and 
not otherwiſe ; B. dies within the 20 Years, 
„and. A. ouſts C. reſolved that C. can have 


te- 


Covenant, 

That the Ex. 
ecutors of 4. 
ſha'l pay to 
B. 20. not e 


Debt in the Executor, which was none in naming bim- 
ſelf, ng Cowes 


nant lies. 


Convent is ori 
Fenn fats. 


362 The Law of Covenants. 
No Covenant no Action of Covenant againſt the Execu- 
2 tor or Adminiſtrator of B. for the Covenant 
Aue deter. and Warranty of B. determined by his Death, 
mined. together with his Eſtate. x Leone 179. Et 
eu 
Covenant to Covenant againſt an Executor, upon the 
— 5 Covenant of the Teſtator, to teach an Ap- 
rade, binds Prentice his Trade: It was moved, That 


theExecutors. this Covenant was Perſonal to the Teſtator, 


and does not bind his Executors, but only 


binds the Maſter, during his Life, to tea 
the Apprentice. But ot Cur, it binds the 
Executors alſo, and they ought. to ſee the 
Apprentice taught his Trade ; and if they are 
not of the Trade, they ought to aſſign him to 
another who is of the Trade, fo that he ma 
be taught. 1 Lev. 177. Walker and Hul. 
Vide ſupra. | 

Covenant againſt Executors, upon Arrears 
of Rent, and it appears not whether the 
Arrears were in the Life of the Teſtator, or 
after. If it be in the Detinet only, and after 
a Verdict, it ſhall be intended to be in Ar- 
rear before his Death to ſupport the Verdict. 
x Sid. p. 375, 376. Stephenſon's Caſe. E 
2 Kceble 400. 


4 Againſt the Heir. 


In an Aſſumpſit againſt an Heir, upon a 
Promiſe to pay Money due upon his Ance- 
ſtor's Bond, it ought to be averred, That the 
Heirs of the Obligor were expreſly bound. 
2 Sand. 136. * 4 * 
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U- es. 1 


h, | 2 
Er CHAP. XXXIX. 


ne Nl In what Caſes it lies againſt the Aſſence, and 
p- againſt the Aſſignor, or both; or, 3 | 
at nants ſhall bind the Aſſignee, ar nat. Mus infa. 


ly Sſignee of the Leſſee ſhall be charged Aſſi 
x A in Covenant for Repairs ( though AC. — vo 
he I figns are not named in the Covenant) in 
ne Reſpect of his haring Poſſeſſion; fo ſhall 
te che Aſſignee of the Reverſion have Action 
to of Covenant for Default of Repairs, in 
y | Reſpet of his having the Reverſion, altho' 
ll. che Aſſignees are not named in the Cove- 
nant; I Lev. 109. Knight and Buckly. . 1 Sid. 
rs 157. Raymond 80. 1 Keb. 565. I. Caf. 
ie Executor aſſigned a Term for Years, A.- Aſſignee,how 
or fl ſgnee parted with his Intereſt to another; <brgeable. 
er ¶ the Leſſor brought Covenant againſt Aſſignee 
r- © for Rent, who pleaded, That he had aflign- 
d. ed his Intereſt, Cc. but without Notice gi- 
:: WW ven to the Leſſor, or Acceptance of the 
Rent,.&c, and held good, becauſe the Af- 
ſgnee is only chargeable in Reſpect of the 
Land; and, when that is gone, he is no longer 
liable. 4 Mod. 72, 76. | 
21 If 4 demiſe to D. divers Parcels of Land, Where part is 
und Leſſee covenants for him and his Afﬀigns aligned. 
to repair, &c. and after the Leſſee aſſigns to 
B. all his Eſtate, in Parcel of the Land de- 
miſed, and afterwards B. doth not repair that 
to him aſſigned, Leſſor may have Action of 
Covenant againſt B. the Aſſignee. Tr. 17 Car. 
B. R. Conham and Kirg. Cro. Cær. 221. Vid. le 


V D 
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Covenant for 
Rent againſt 
the firſt Leſ- 
ſee, notwith- 
ſtanding Ac- 
ceptance of 
the Rent of 
the Aſſignee. 


lies againſt the firſt Leſſee, for the Leſſee 
had covenanted expreſly for him and his 


Covenant, 
where lies 
againſt rhe 
Aſſignee or 
Leſſee E- 
lection. 


The Law of Cobehmtd. 

If a Man lets Land for Years, rendring * 
Rent, and Leſſee covenants for him and his ? 
Aſſigns to repair the Houſe during the Term, 
and after the Leſſee aſſigns over the Term, 
and the Leſſor accepts the Rent of the Af. 
ſignee, and after. the Covenant is broken 
notwithſtanding the Acceptance of the Rent 
of the Aſſignee, the Action of Covenant 


Aſſigns, and this Perſonal Covenant cannot 
be transferred by the Acceptance of the 
Rent. M. 10 Fac. Ventrice and rer 
Barnard and Goskale, Bret and Cumberland; N 
Caſe. 16 Car. 1. B. R. Norton and Ackland, 
Counteſs of Devon and Collier, Pa. 20 Car. B. R f 
Crofts and Taylor. b 
f Leſſee covenant, That he and his I " 
Aſſigns ſhall repair the Houſe demiſed, and || * 
Leflee grants over his Term, and the Aſſignee A 
doth not repair; Action of Covenant lies ei. di 
ther againſt the Aſſignee at Common Law, Id 
for that this is a Covenant which runs with Il 
the Land, or it lies againſt the Leſſee, at the a 
Election of the Leſſor. 25 H. 8. Br. Cove- 4 
——_ 250 | 1 
No Aſſignment, nor Acceptance of the 
Rent, by the Hands of the Aſſignee, ſhall 
hinder him from ſuing as Executor, no more 
than if Leſſee binds himſelf in a Bond to pay 
his Rent, his Aſſignment and Acceptance of 
the Rent, by the Leſſor of the Aſſignee, 
ſhall not take away the Advantage of his 

Obligation. 3 | | 
Plaintiff was poſſeſs'd of a Term of 30 
Years, and makes a Leaſe to the Defendant. 
for 16 Years ; in which the Defendant (Lel- 
ſee) covenants not to build upon a Parc 
I -. 1 
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The Law of Covenants. 
of Land demiſed ; Breach affigned in Build- 
ing. | ES 

Ping pleads, after and before the 


Breach afligned, the Plaintiff grants the 


Reverſion to J. S. to which Grant the Te- 
nant attorns. Plaintiff demurs 
1. Q. If the Covenant paſſeth by the Grant 
of the Reverſion to the Grantee, for then 


the Action will not lie for the Grantor, or 


that the Covenant remains with the Aſſi 


4 
and then a Right of Action may el 


upon the Covenant only, paſs d by the 
Aſſignment to the Grantee; Per Stat. H. 8. 
which is in the Affirmative only, (viz.) That 
the Grantee ſhall have Action of Covenants, 
for if ſo, then the Action may be brought either 
by the Grantor, with whom the Covenant 
temains, or by the Grantee to whom an 
Action is given by the Statute, but a * 
not by both, for a Recovery by one ſhall 
dea Bar to the other; and it was ſaid, That 
this being an expreſs Covenant, the Party to 
whom the Covenant is made may ſue it, 
after Aſſignment, as Batchelor's Caſe, and 
Midlemore's Caſe. In 1 Crook. Cro. Car. 188. 
2. Q. If this Covenant be not transferred 
with the Land, by the Aſſignment at Com- 
mon Law, as appurtenant to the Eſtate, be- 
ing concerning the Eſtate ; and to this was 
cited, ' a Caſe between Harper and Burrowghs, 
19 Car. 2. B. R. wherein Covenant for Non- 
Payment of Rent, in the Name of the Gran- 
tee, the Court will intend the Action brought 
upon the Reddendo, which is a Covenant in 
Law, and paſſeth by the Grant to the Gran- 
ter ae Common Law, with the Eftate; and 


Ii has ſaid, It would be greatly inconve- 


ment if the Covenant ſhould remain witki 
* the 


generally. 


wa” te p 
: \ 5 > 
- 
| - — 
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Che Law of: Covenants. 
the Grantor after the Aſſignment, for then he 
may releaſe it after the Aſſignment, as was 
in Midlemore and Goodal:'s Caſe; but no Reſo- 
wang as to theſe. 3 Lev. 154. Beely and 


arry. 
Covenant for, Covenant for Non-Payment of Rent, and 
Kent lies a- declares, That P. was ſeized of the Place, 
gainſt Leſſee Where, c. and demiſed to the Defendant, 


. after Aſſign- who covenanted to pay the Rent, and that 


—wunk — * after P. by Indenture, tor the Conſiderations 


Grantee of therein mentioned, (which Indenture Profert 
the Reverſion. in Curia, but it is not entered in hec verba), 
grants the Reverſion to the Plaintiff in Fee; 

to which the Defendant attorned, and for 

Rent Arrear the Action is brought in the 

County where the Land lies, as it ought, 
Defendant pleads, That ſuch a. Day he al- 

ſigned his Term, at which Time no Rent 

was in Arrear, but doth not plead any Ac- 

ceptance of the Rent per the Plaintiff of 

the Aſſignee, nor Notice of the Aſſignment: 

Upon which the Plaintiff demurs generally. 

Per Cur, the Action well lies againſt the Lel- 

ſee of the Term by the Grantee of the 
Reverfion, being expreſs Covenant after the 
Aſſignment. 1 Crok. Batchelor and Gage, 

Thursby and Hall verſus Platt. 1 Sid, tho 

Notice and Acceptance of the Rent had been 

leaded ; but for a Fault in the Declaration, 

Grant of 4 | = — was ſtayed. Sci}, That the Plain- 
Reverſion to tiff doth not mention to whoſe Uſe the 
others, with - Grant of the Reverſion was, nor any Con- 
_—_ U to ſideration, but the Conſiderations in the In- 
" * denture; and it appears not what they were. 
Lev. 233. Edwards and Morgan. 36 Car. 2. 

0 Action by the Deviſee of the Rever- 

ſion. Godb, 161. Briftew's Caſe, Vide 3 L. 

vin. 23): wc | RA 
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The Law of Covenants. 

In the Common Pleas the Plaintiff declared, 
That ſhe was poſſeſs'd of certain Houſes in, 
Cc. for a certain Term of Years; and that 
ſhe demiſed the Houſes to R. G. for 21 Years, 
under a certain Rent, which he covenanted 
to pay. The Leſſee entered, and made his 
Will, and made Suſan» Gif Executrix, and 
died. That ſhe proved the Will, and entered, 
and aſſigned the Term to the Defendant; 
who entered, and was poſſeſs d, &c. Breach, 
That Pritcher had not paid the Rent, after 
the Aſſignment made to him by the Execu- 
tor S. G. Defendant Pritcher pleads, That 
before the Rent became due, he aſſigned his 
Intereſt to James Mott, but did not plead 
Notice given to the Plaintiff, or that ſne had 
accepted the Rent. On Demurrer in C. B. 
to this Plea, Judgment was there given for 
the Plaintiff, and Error brought in B. R. 

Q. Whether the Defendant Pritcher ought 
to have pleaded, That he had given the Plain- 
tiff Tovey Notice of the Aſſignment. Per 
Cur, in B. R. Notice of the Aſſignment to 
the Plaintiff, &c. was not then neceſſary; 
tor by the Aſſignment the Privity of Eſtate 
was gone, the Afﬀignee is chargeable, by 
Reaſon of the Land ; and when he has part- 
ed with his Intereſt, there can be no Reaſon 
why he ſhould be any longer liable, eſpecial- 
ly ſince the Executrix of the Leſſee is ftill 
bound to perform the Covenants in the 
Leaſe, as long as ſhe has Aſſets: And fo 
was it ruled in Helier and Casbard's Caſe. 
Sid. 266. And Overton and Siddal's Cafe, in 
Cro. Eliz. 555. which faith; That an Action 
doth not lie againſt an Executor of a Leſſee 
for Years, after ſuch * had alga 
| che 


The Law of Covenants. 
the Term, becauſe there is neither Privity 
of Contract, or Eſtate, remaining in him to 
ſupport the Action. This has been denied to 
be Law, Cauſa qua ſupra. 2 Ventr. 234. 4 Mod, 
71. Pritcher and Tovey. 

Leſſee covenants to pay Yearly, during 
the Term of 21 Years, 205. to the Church- 
wardens of S. and to repair the Houſes : The 

Aſſignee not Aſſignee did not pay the Rent, and Action 
bound to is brought. Per Cur, the Aſſignee is not 
_—_ An- chargeable with this Covenant of Payment 
— — of this Annual Sum, becauſe it's a meer col- 
lateral Cove. lateral Covenant, and it was not well aſſign- 
nant. ed, for it is not ſhewed for what Time the 
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Rent was in Arrear. Cro. Fac. 438. Mayo 


verſus Buckburſt. 


Note, That though upon expreſs Cove- 
nant to pay Rent, Covenant lies againſt the 
Leſſee for Rent Arrear, after his Aſſignment; 

et, it ſeems, ſuch Action does not lie againſt 
eſſee upon Covenant in Law, (Tielding and 
Paying) after the Aſſignment. Sid. 447. 


Teſtator Leſſee covenanted for himſelf, his 
Executors and Afﬀigns, That he would not 
eret any Building in the Garden, to the 
Prejudice of the Plaintiff's Lights, in his 
Houſe adjoining, &. and alledges, That 
ſuch an Aſſignee of the Teſtaror's, againſt 
that Covenant, had erected an Houſe in the 
ſaid Garden, to the Prejudice of the Plain- 
tiff's Lights in his Houſe adjoining. Defen- 
dant pleads, the ſaid Leſſee aligned over his 
Houſe to one F. S who entered and paid his 
Rent to the Plaintiff, and the Plaintiff ac- 
cepted him for his Tenant ; and demanded 

Roy. | Judg- 


— tro. OY 1 


The Law of Covenants, 
judgment / Actio. Demurrer. Per Cur', It 
is an expreſs, Covenant, That he ſhall not 
build, it ſhall bind him and his Executors, and 
no Aſſignment nor Acceptance of the Rent, by 
the Hands of the Aſſignee, fall rake from him 
the Advantage of ſuing him or his Execu- 
tors, upon an expreſs Covenant. Cro. Car. 
188. Batchelor and Gage, Executors of Gage, 
3 Lev. 155, 233, 326. 1 Sand. 240. | 


Covenant againſt the Defendant, as Aſ- Againſt AC. 


* ſignee, tho” 
ignee of an Aſſignee, for nor repairing of 58. — 


Aſſignee of Parcel of the Things demiſed; lrg 


and it was ſaid, he was not chargeable with d:miſcd. 
I chis Covenant, no more than the Aſſignee of 


an Houſe, lies, though the Defendant is but 


Parcel ſhall be charged in Debt for Rent; 
but the Action lies againſt the Firſt Leſſee, 
as in Walker's Caſe. | 

But per Cur, This Covenant is dividable, 
and follows the Land, with which the De- 
fendant, as Aſſignee, is chargeable by the 
Common Law, or by the Statute 32 H. 8. Cro. 
Car. 221. Congham and King. 

A Pariſhioner covenants with the Parſon 
to pay him Yearly at Lammas-Day, ſo long 
25 he ſhall be Parſon, 11 s. and the Parſon, 
in Conſideration of this, and upon Recept of 
he ſaid Ix s. covenants by the ſame Deed, 

ich him and his Aſſigns, Exonerare & acquie- 
ze him of the Payment of the Tythes of B. 

loſe, ſo long as he ſhall be Parſon ; the 
Parſon lets the Cloſe for a Year, and ſo from 
ear to Year, Quamdiu Ambabus, &c. the 
arſon, after Three Years Libels in Court 
briſtian. The Defendant moves to have a 
"rohibition. 1. This is but a Covenant, 
ind not a Leaſe, for it depends upon a Con- 
Z 2 dition 


\ 
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Aſſignee 
ougut to be 


Aſſignee of 
the whole. 


dition Precedent, upon the Receipt of 11. 
2. Admit this was a Covenant, yet Pro- 
hibition lies, for his Remedy is by Action 
of Covenant. In this Caſe, the Aſſignee is 
not Aſſignee within the Intent of the Con- 
dition, for he ought to be Aſſignee of the 
whole Eſtate; and here, after the firſt Year, 
he had but Eſtate at Will. Stratton's Caſe, 


44 Eliz. B. R. Roth. 485. One covenanted 


for him and his Aſſigns to repair an Houſe 
to him demiſed, and he aſſigns over his 
Land in Part; and it was held, That this 


was not an Aſſignmient within the Covenant. 


Againſt an 
Atiignee, tho 
he be not na- 
med. 


Vide 5 Rep. 97. Goodale's Cale. 2 Rol. Rep. 121, 
Alderes and Wray. = 

Leſſee aſſigns all his Term in Part of the 
Land, Leſſor ſhall have a Joint Action a- 
gainſt Leſſee and Aſſignee. Cro. Fac. 411. 

Dean and Chapter of Windſor, 30 H. 8. 
let an Houſe to A. for Years, by Indenture, 
and A. covenanted to repair the Houſe at 
all Times neceſſary, during the Term. 4. 
grants his Eſtate to Hyde, and dies. Cove. 
nant is brought againſt 5 for not repair- 
ing; who pleaded, Quod non permiſit Domun 
prad eſſe ruinoſam & diſcoopertam, at any 
Time neceſſary, &. Per Cur', an Action of 
Covenant lies againſt an Aſſignee, though 
he be not named. Cyo. Eliz. 457, & 


552. ; 
If a Man makes a Leaſe for Years, and 


covenants with him and his Aſſigns, his 


Aſſignee by Parcel ſhall have Action of Co- 
venant. 3 Rep. 63.4. Auder and Nokes's Caſe, 
cited there; which Caſe is reported in 
3 Cro. Eliz. 373, & 436. 


Note, 
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The Lam of Covenants. 


Note, An Aſſignee of a Reverſion may 
bring Action of Covenant againſt a Leſſee, 
after he had aſſigned the Term, not- 
withſtanding the Acceptance of the Rent 
from the Aſſignee of the Leſſee. 4 Md. 
81. | 


A Man made a Leaſe for 30 Years, the 
Leſſor covenanted to repair the Houſe: The 
Leſſee granted Parcel of -the Term for 
10 Years. It was holden, That his Grantee 
ſhall not have an Action of Covenant, by the 
Statute 32 Hen. 8. of Condition, for he is not 
Tenant to the Firſt Leſſor; but if the 
Leſſor grants his Reverſion for Years, his 
Grantee ſhall have Covenant or Benefit of 
the Condition, with which the Leſſee is 
charged, for he is an Aſſignee wichin the 
Statute, becauſe the Leſſee holdeth of him. 
More 139. * Fer F 

Count againſt the Aſſignee, of the In- 
heritance of a Meſſuage, upon tt.e Indenture 
of Purchaſe made by the. Plaintiff to the 
Firſt Purchafer ; wherein he covenant for 
him and his Aſſigns, with the Plaintiff, to 
make a Ditch and Fence, &c. and to main- 
tain this a good Fence for ever. Breach, 
That the ſaid Fence was ruinous, and thar 
neither the ſaid 7. J. the Firſt Purcha- 
ſer, in his Life, nor the Defendant, his 
Aſſignee, after his Death, had kept it in 
good Repair. Or | 
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Not againſt : 


the Aſſignee 
for Breach, in 
the Time of 
the Aſſignor. 


The Lam of Covenants. 

After Verdict for the Plaintiff, Judgment 
was arreſted, for that the Action doth not 
lie againſt the Defendant, as Aſſignee for 
Breach, in the Time of his Aſſignor; and 
the Breach being aſſigned for Default of 
Reparation of the Fence, as well in the 
Time of F.Y. Aſſignor, to the Defen- 
dant, as in the Time of the Defendant, 
and Damages being entirely given, the 
Plaintiff could not have Judgment. Lut. 363. 
Brillin and Vaux. | 

A. and B. agree per Writing, concern- 
ing the Purchaſe of Lands in F. and af- 
ter A. covenants with B. to aſſign to him 
the Lands in the Writing. | 


In Action on this Covenant, B. may not 


ſhew in his Count that A. covenanted to 
aſſign the Lands in F. but the Lands 1n the 
Writing, and ſhew this; and that the Land; 
in the Writing and in the Declaration are 
the ſame. Lut. 489. 4. | 


Covenant 
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nt | 
» . "Covenant. Aſſignment, 
or 


nd Note: The Stat. 32 H. 8. c. 34. doth not To what 
of ¶ extend to Covenants upon Eſtates in Fee, or Eſtates the 
the in Tail, but only upon Leaſes for Lives, or % 32 H. 8. 
en- for Years. | | Extends to, 
nt, ll And this Star. 32 H. 8. c. 34. extends to 
the Covenants which touch or concern the Thing 
63. demiſed, and not to collateral Covenants, 
where it lies by the Aſſignee or not, who 
rn. are Aſſignees within Stat. 32 H. 8. ä 
a- Defendant ſeiſed of Lands in Fee, let them 
im for Life, Remainder for Life, and after ac- 
knowledges a Statute, and ſold the Rever- 
not fion, and covenants with the Bargainee, his 
to Heirs and Aſſigns, that it ſhould be diſchar- 
the © ged within Two Years of all Statutes and 
nd Incumbrances, except the Leaſes for Life; 
are the Statute is extended, and thereupon the 
Rent and Reverſion is extended : The Bar- 
gainee grants this Reverſion to the Plaintiff, 
who for not diſcharging this Statute, brings 
Covenant. It lies not: | 
1. Becauſe the Covenant was broken be- 
fore the Plaintiff 's Purchaſe, the Land be- 
ing then in Extent, and ſo a Thing in 
Action; it could not be transferred over, and 
ſo Action lies not. | 
2. Stat. 32 H. 8. extends not to Covenants 
an on Eſtates in Fee, & c. Vid ſuprs : And there- 
fore this Aſſignee was out of the Stat. Cr. El. 
863. Lewes and Ridge. 165 
Aſſignee of Aſſignee ſhall have Action of 
Covenant, ſo the Executors of the Aſſignee 
of an Aſſignee, ſo the Aſſignees of Execu- 
tors or Adminiſtrators of every Aſſignee, for a 
all are compriſed within this Word ere! 
| or 
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5 for the ſame Right which was in the Te- 

ſtator or Inteſtate, ſhall go to his Executors 

or Adminiſtrators, 5-Rep. 17. b. Spencer's Caſe, 

Adion of Plaintiff brings Action of Covenant as Af. 

Covenant as ſignee, and does not name himſelf Aſſignee, 

Aſſignee, and (but after in the Declaration — how he 

names nat is Aſſignee) it's good enough, eſpecially af. 
_ * ter Verdict, Cr. El. 823. g 

- 4.44668 Aſſignee of a Copyhold is within the Sta. 

tute to have Action of Covenant, 1 Keb. 357, 

Aſſignees of Executors and Adminittracors 
Tenants by Statute or Elegit, or after Sale 
upon a Fi fac, a Husband in Right of his 
Wife ſhall take Advantage of inherent Co- 
venants, 5 Rep. 17. 

If a Man make a Leaſe for Years, and co- 
venant with him and his Aſſigns, his Aſſig- 
nee per Parole ſhall have Action of Cove- 
nant, and ſo Feoffee per Parole ſhall vouch 
as Aſſignee, 3 Rep. 63 4. 

Attion of Co- It was a Queſtion in Matures and Nest. 
venant lies 2y00d's Cale, Whether the Afﬀignce of the 
__ Reverſion ſhall have Action of Covenant 
aſter Align. àgainſt the firſt Leſſee after the Aſſignment 
ment and Ac- Of his Term? Per Gawdy, the Action well 
ceptance. lies. It was admitted by all, that tho' he 
were but an Aſſignee of a Reverſion for 
Years, yet he was a ſufficient Aſſignee to 
have Action of Covenant. The Dctendant's 
Plea was ill: He pleads he granted his Leaſe, 
&e. but doth not ſhew the Place, fo it's 

= | not ĩſſuable to be tried. | 
| It Leffee aſſign, and after Leſſor accept 
of the Aſſignee for his Tenant, lie may not 
after maintain Debt for Rent againſt the 
firſt Leſſee, but he may maintain Covenant 
againſt him: And it was alſo adjudged, That 
it the Leſſee aſſign his Term, and after the 
- 1 21 Leſſor 
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The Law of Covenants, 
. BK Leffor aſſigned his Reverſion, and the Aſ- 

; | fignee of the Reverſion accepts the Rent of 

the Aſſignee of the Term, yet he may have 

Action of Covenant againſt the firſt Leſſee, 

1 Sid. 402. Thursby and Plats's Caſe, 3 Rep. 22. 

Walker's Caſe, 2 Keb. 448, 492. 1 Lev. 259. 

$ The Act of the Leſſee ſhall not divide the AR of the 
Aion of the Leſſor. Leſſee aſſigns all his Leſſae ſhall 

I Term in Part of the Land, Leffor ſhall have 10. Givide 6 
„ a joint Action againſt Leſſee and Aſſignee: che: ! 
bos if Two Leſſees make a Partition, the Leſ- 

e || for may have one Action againſt them, 

s I Cr. Fac. 411. the Bailiff and Commonality of Ipſ- 

- { wich's Caſe, 3 Bulſt. 211. meſme Caſe. 

I. Iſtead, Executor of J. Iſtead, Executor of Covenant to 
N. Head, brought Covenant againſt R. Stone- rtf 
, Aſſignee of F. M. Aſſignee of Q. Elixabetb, 

- | Siſter and Heir of Q. Mary, Siſter and Heir 
i Jof K. Edward, Son and Heir of Henry VIII. 
Aſſignee of the Prior and Covent of St. Pan- 
. | cr; and declared, That the ſaid Prior by 
e his Deed-Indent demiſed to the faid 
t R. Thead the Land, &c. for the Term of For- 
ct i ty Years, and in the ſame Indenture granted 
11 MW as enſues, (vix.) Et ulterius dictzs Prior & Con- 
e wentns conceſ pro fe & Succeſſoribus ſur quod le- 
r Bl gitimum eſſet, dicto R. Iſtead, & ſuis Aar 
o ad aliquod tempas infra prad Terminum vel ad 
em ha; Termini habere dictam dimi ſſiunem ſu- 
„am renovat, &c. And counts further, how 
che Reverſion came to King Henry VIII. and 
from him to the Queen, and from her to the 
t Defendants? And further, how the Leaſe 
ot came to the Plaintiff according to the Con- 
tents of the Writ. And the Defendant feifed 
of the Reverſion, and the Plaintiff poſſeſs'd 
of the Leaſe, and that he required him to 
renew the Term: And the Defendant re- 
OE: Aa Fuſed, 


* 
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refuſed. It was moved, that this Action lies 

not againſt the Aſſignee of the Reverſion up- 

Stat. 32 H. 8. on the Stat. 32 H. 8. For tho the Words are 

extends not general, yet they are not generally to be ta- 

— ken : For of the Covenants which do not de- 

ovenan's pend upon the Intereſt of the Land, but are 

collateral Things, the Grantees of Reverſions 

ſhall not take Advantage; as if the Covenant 

were, That the Leſſor ſhall yearly deliver to 

the Leſſee 101. or to repair a Bridge, not be- 

ing on the Land leaſed ; for the Law never 

intends, that other Covenants than ſuch as 

depend upon the Land, as to repair a Meſ- 

ſuage, Fences, &c. Payment of Rent, and Pe- 

nalties for Non-payment, &c. and this Cove- 

nant, which is collateral, does not depend upon 

the firſt Term, nor upon the Land during the 

ſaid Term, but is to make a new Leaſe, 

which is, as if the Leſſor had covenanted to 

have made a Leaſe of other Lands which 

were not leaſed ; but the Judges were of O- 

pinion for the Plaintiff. x Anderſon 82. Ifead's 

| Caſe, but perhaps for ſome other Reaſon. 

bn Baron and Feme ſeiſed, and to the Heirs 

Feme grant of the Husband, let to the Defendant ; the 

the Rever- Defendant covenants with them, and the 

— _—_— Heirs of the Husband, to do all Reparations, 

nass Af they convey the Reverſion to the Plaintiff, 

ſignee of the WhO brought Covenant as Aſſignee to the 

Baron oaly. Husband only, and good. Cr. Car. 285. Major 
and Talhot, ones 305. meſme Gale. 

Aſſignee by The Aſſignee of a Leaſe by Eſtoppel ſhall 

Etoppel can- not take Advantage, ſo as to have any Action 

not have upon Covenant; Cr. El. 437. The Decla- 

— -4 ration was, Quod cum Fohannes King, 10 Eliz. 

nm” let to the Defendant for Years, Virtute cujus, 

he was poſſeſſed, and granted to Abel by 

Indenture with che Covenant, who in 15 El. 

aſſigned 
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aſſigned it to the Plaintiff; and further al- 
ledgeth, That long Time before that the ſaid 
i K. had any Thing. one Robert King was 


jeiſed in Fee, wiz. 7 El. and fo ſeiſed, died 


ſeiſed in 15 El. and it diſcended to Thomas 
King, who entered upon the Plaintiff and 
ouſted him; ſo he doth not ſhew that John 
King, who made the Leaſe, had any Thing, 
for Kobert King was thereof then ſeiſed; and 
then when Fobn King let it to the Defendant, 
and he granted his Term by Indenture, no- 
thing paſſed but by Eſtoppel, then the Leſſee 
by Eſtoppel cannot aſſign any Thing over, 
and then the Plaintiff is not Aſſignee to 
maintain this Action of Covenant, Cr. El. 436. 
Nokes and Auger. 

The Aſſignee ſhall have Action of Cove- Where AC 
nant without ſhewing any Deed of Aſſign- ſignee need 
ment [in Covenant for peaceable Enjoyment vot ſhew any 
without Interruption : ] For it is a Covenant _ of Af: 
which runs with the Eſtate, and if the Eſtate Wy 
be paſſed without Deed, the Aſſignee ſhall 
have the Benefit of the Covenant alſo, Cr. El. 

436. 373. Nokes's Cale. 

Note: Altho' upon expreſs Covenant for to 
pay Rent, Covenant lies againſt the Leſſee 
for Rent Arrear after his Aſſignment ; yet it 
ſeems ſuch Action doth not lie againſt the 
Leſſee upon a Covenant in Law, as upon 
yeilding and paying after the Alignment ; 

. Aﬀtgnee of a Reverſion brings Debt pro Rent; 

Defendant pleads to Part, Non debet 9 other 3 7 
Part, That the Leſſor demiſed the Land to have Remedy 
him, rendring Rent; and by the ſame Inden- upon a Co- 


| 2 . venant by 
ture covenants for himſelf, his Heirs and Aſ- Way of Re- 


ſigns, with the Leſſee, his Executors and Aſ- diner. 
ſigns, That if he be enforced to pay any 
. Charges 


ti 


848 


Under. Te- 


nants, who. 


ce Lau of Covenants, 
Charges or Iſſues loſt, that he ſhall withhold 


ſo much of his Rent. Per Cur, the Aſſignee 


of a Term ſhall have Remedy upon a Cove- 
nant, by Way of Retainer againſt the Aſ- 
ſignee of a Reverſion; and this both at Com- 
mon Law, and by the Stat. 32 H. 8. Cr. Car. 
137. Bayley verſus Clifford. 

Covenant that the Leſſee, nor any of his 
Under-Tenants or Afligns, ſhould not dig 
Gravel, other than for Repairs ; and Plain- 
tiff alledgeth, one B. an Under-Tenant dig- 
= Defendant takes Iſſue, that he was not 

ub-Tenant modo & forma, the Leſſor having 
made another Leaſe before of Kills, which 
Leſſee made a Leaſe of the Pits to H. for 
Part of his Term H. aſſigned to B. Q. is, 
If B. be ſuch a Sub-Tenant according to the 
Covenant? It was objected, B. is no Under- 
Tenant to E. Leſſor for Deht lies not againſt 
him: Had the Words been, { None claiming 
under him ſhould dig,] it had been for the 
Plaintiff; but ejus tenem, he cannot be no 
more than if E. had been dead at the Time. 
Per Cur, one may be Under-Tenant, altho 
the Leffor were dead : alſo Under-Tenant is 


any that comes under the Leffor's Intereſt, - 


Brumfeld againſt Williamſon. Covenant that 
he and his Aſſigns would pay Rent, the Te- 
nant at Will, or his Aſſignee, is within the 
Meaning thereof. Leflee for Forty nine 
Years of Copyhold, which hath Common in 
Waſte, with Covenant that he nor his Aſſigns 
ſhall not uſe the Waſte with Cattle. If his 
Under-Aflignee of Part put in his Cattle, it 


is a Breach, and other Tenants than Under- 


Tenants of the Soil are intended within the 


Covenant, 1 Keb. 775, 806. Boarman and 


J 


— 


rr ele 


% JW * 


x TY VWF WY war 


% 


EV WG WW WwwYy 


The Law of Covenants: 


I what Caſes the Aſſionee ſhal be bound, rhough 
mot named. Vid. Reparations. 


A Man lets Land for Years, and Leſſee 
covenants in this Manner, Proviſo ſemper & 
pred J. (te Leſſee) doth covenant, that he 
ſhall repair, maintain and ſuſtain, the Houſes 
upon the Premiſles, ad omnia tempora neceſſa- 
ria, during all the ſaid Term; and after the 


Leſſee aſſigns over the ſaid Term: The Aſ 
ſignee ſhall be bound by this Covenant to re- — 
= the Houſes, during the Life of the firſt Tignee is 


eſſee, altho' that the Aſſignee be not na- dou 
not named; 

ſo in all Co- 

* 

Thing i ef, at the Time of the Leaſe made: un wich cis 


But in this Caſe the Aſſignee ſhall not be Land. 


med, for that the Covenant runs with the 
Land, being made for the Maintenance of a 


charged in a Writ of Covenant, for any 
Breach after the Death of the firſt Leſſee, in 
as much as this is perſonal to the Leſſee him- 
ſelf, 1 Rol. Abr. 521, Dean of Windſor and 


Hide. Vide this Caſe, Cr. El. 473, 552. 5 Rep. 


24. a, A Covenant that runs and reſts with 


the Land, lies for or againſt the Aſſignee at 
the Common Law, altho' the Aſſignees be 
not named in the Covenant, 5 Rep. 168. 

'D. covenants in his Leaſe for himſelf, his 
Executors and Adminiſtrators, to leave Fit- 
teen Acres every Year for Paſture, abſq; cul- 
tura, and that he granted his Eſtate to the 
Defendant, and the Defendant non reliquit 
Fifteen Acres 2d Paſturam, but ſuch a Day 
and Year plowed up all. It was demurred to 
the Count, becauſe the Aſſignee not being 
named, it is not any Covenant which ſhall 
bind the Aſſignee, for it is collateral. Per 
Cur, this Covenant is to be performed by 

| Aa 3 the 
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If the Cove- the Aſſignee, altho' he be not named, be- 
nant be for Cauſe it is for the Benefit of the Eſtate, ac- 
the Benefit of cording to the Nature of the Soil; but to do 
— 1 a collateral Covenant, as to build de novo, or 
the Nezure of the like, ſhall not bind him, unleſs named, 
the Soil, AC. Cr. Fac. 125. Cockſon and Cock. 
ſignee ſhall The Diverſity in Spencer's Caſe, is, 
be bound. 1. When a Covenant extends to a Thing 
| in eſſe, Parcel of the Demiſe ; the Thing to 
be done by Force of the Covenant is quodam- 
modo annexed, and appurtenant to the Thing 
demiſed, and ſhall run with the Land and 
ſhall, bind the Aſſignee, altho' that he be 
Aſſignee not not bound by expreſs Words; but when the 
—_— 3 Covenant extends to a Thing that had not 
extends co Eſſence at the Time of the Demiſe made, 
Thing that this cannot be annexed or appurtenant to a 
had not ECL Thing which had not Eſſence; as if Leſſee 
ſence at — covenant to repair the Houſes, &c. as one co- 
* le venants for himſelf, his Executors, Admini- 
ſtrators, to build a Brick-Wall upon Part of 
the Premiſſes; this ſhall not bind the Aſſignee, 
for the Law will not annex the Covenant to 
a Thing which hath not Eſſence. 
2. But had the Leſſee covenanted for him- 
ſelf and his Aſſigns, to build a Brick-Wall on 
Part of the Premiſſes, for as much as it is to 
be done upon the Land demiſed, and the 
Aſſignee is to take the Benefit of it; there- 
fore it ſhall bind the Aſſignee by expreſs 
Words. 
Things tobe 3. But tho the Covenant be for him and 
done by the his Aſſigns, yet if the Thing to be done is 
11. meerly collateral to the Land, and doth not 
Feral.) © © touch or concern the Thing demiſed in an 
; Sort, there the Aſſignee ſhall not be char- 
ged; as if Leſſee covenant for him and his 


Aſſigns, to build an Houſe upon the Land 
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of the Leſſor, which is not Parcel of the 
Demiſe ; or to pay any collateral Sum to the 
Leſſor, or to a Stranger; this ſhall not bind 
the Aſſignee. 

4 If a Man leaſe Sheep, or other Stock of 
Cattle, or any other Perſonal Goods, for any 
Time, and the Leſſee covenants for him and his 
Aſſigns, at the End of the Term to deliver other 
Goods or Chattels as good as the Things de- 
miſed were, or ſuch a Price for them, and 


the Leſſee aſſigns the Sheep over: This Co- covenant 
venant ſhall not bind the Aſſignee, for this ið that is by a 
but a Perſonal Contract, and wants ſuch Pri- Perſonal Con- 
vity which is between the Leſſor and Leſſee 2 wy 
and his Aſſigns of the Land, in reſpe& of (11 Gd 
the Reverſion ; but in caſe of a Leaſe of binds not the 


Perſonal Goods there is not any Privity, Aſſignee. 


2 


nor any Reverſion, but meerly a Thing in 
Action in the Perſonality, which cannot 
bind any but the Covenantor, his Exe- 
cutors, or Adminiſtrators, which repreſent 
him; it is the ſame Law where a Man demi- 
ſth Houſe and Lands for Years, with a 
Stock or Sum of Money, rendring Rent, 
and the Leſſee covenants for himſelf, his 
Executors, Adminiſtrators, and Aſſigns, to 
deliver the Stock, or Sum of Money, at the 
End of the Term, yet the Aſſignee ſhall not 
be charged with this Covenant: For tho' the 
Rent reſerved be increaſed by Reaſon of the 
Stock or Sum, yet the Rent doth not iſſue out 
ff the Stock or Sum, but out of the Land only; 
and therefore, as to the Stock or Sum the 
ovenant is Perſonal, and ſhall bind the Co- 
enantor, his Executors, or Adminiſtrators, 
ind not his Aſſignee: And it is not certain 
nat the Stock or Sum ſhall come to the 
lands of the Aſſignee, for it may be waſted, 

| or 
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or otherwiſe conſumed, or periſh by the Lef. 
ſee, and therefore the Law cannot determine 
at the Time of the Leaſe made, that ſuch 
Covenant ſhall bind the Aſſignee. 

Leſſee covenants with the Leſſor and his 
Heirs, not naming his Aſſigns; Leſſor grants 
the Reverſion over. Aſlignees may have 
Action of Covenant, tho' not named: And 
Aſſignees ſhall have Debt for Rent upon ge. 
neral Words, Reddendo ſolvendo, without be. 
ing named, 1 Sid. 157. Kitchin and Compler, 
I _ 565. I Lev. 109. & Raym. 80. meſme 
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HAP. . 
Declaration. 


N Covenant the Plaintiff declared upon an Breach afflgn- 
Indenture, in which the Defendant had ed did relate 
covenanted, he was ſeized in Fee, Cc. and — 1 
would free the Premiſſes from all Incumbrances: Declaration 
And another covenant for quiet Enjoyment. concludes, E- 
And the Breach aſſigned, was upon an Entry fe fregit tom 
and Eviction by another; and concludes, Et ven imem, 


fic conventionem ſuam pred” fregit, in the Singu- 


larNumber. Demurrer, becauſe he did not ſhew 

what Covenant in particular, Sed per Cur?, con- 

dentio eſt nomen collectionem. And. if Twenty 

Breaches had been aſſigned, he ſtill counts De 

ito quod teneat ei conventionem inter eos fac. 

And the Breach being of all Three Covenants, 

the Recovery in One would be a good Bar in 

any Action afterwards, to be brought upon 

either of thoſe Covenants. 2 Mod. 311. Aſter 

& Mareen. : —_ 
In Covenant, if the Sum is miſcaſt, tho little Sum miſcaſt 

br too much, yet it is amendable, an not like amendable. 

to Debt; which if alledged leſs thin in Truth 

t is, not ſhewing the reſt is ſatisfied, it's ill, 

and not amendable. 3 Keb. 39. Bolton & Lee, 

2 Cr. 247. 2 Lev. 56. PEO © 
Covenant was brought upon Articles inden: Delaration, as 

ted; and in the Memorandum the Plea was, in Action 7 

De con ventione fract, but the Declaration was 2 * => 

as in Action on the Caſe, Cod cum per factum god * 

Iadentar teſtatur quod le Deft* conceſſit, without 

alledging it poſitively; and concludes not prous 

ſoler, in Covenant, & ſic infregit. Per Cur?; this 

i ati Action of Covenant: And it is not heceſ- . 

og » > fary 
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les not neceſ-· ſary to conclude & fic fregit, but the Cove. 
fut in the nant being quod Def, non relaxartt, a Debt aſ- 
— ſigned to the Plaintiff without his Licence, and 
fay, Er fic in- the Breach aſſigned quod Def. relaravit, not ſay. 
fregit mu- ing without the Licence of the Plaintiff, Per 
bien Cur, the Breach is —_ 17 aſſigned, and ſo 
uer nil cap. Billam. Sir Tho. Fones 229. 
Coppin & - Yan 7 _ 
Debt on Bond to fatisfie for all Goods that 
an Apprentice ſhould imbezel: And in the Re- 
plication aſſigned a Breach, that he had waſted 
| Diverſity be- diverſa bona ad valentiam 100 l. Defendant de- 
tween a Bond murs: And it was excepted to the Replication, 
and a Cove- that it-is too general, not ſhewing what the 
ug Brea Goods were. But per Cur, It is well enough 
Ions in this Action upon the Bond, where Dam- 
N mages are not to be recovered, but the Penalty 
of that Obligation upon any Breach. Aliter, in 
Covenant where the Recompence is to he for 
Dammages: And Judgment pro Quer?. 1 Lev. g. 
French & Pierce. 1 Keble 467. Meſme Caſe. 
Where one brings Action of Covenant for 
at paying of Money according to the Cove- 
nant, he need not alledge that he requeſted the 
| Deſendant to pay it: But where he brings 
\ Action oi Debt for Money due hy Covenant, 
he ought to alledge a Requeſt. Tr. 23 Car 1. 
B. R. Qu. 
In Action of Covenant, the Plaintiff declares, 
the Defendant covetanted to take the Plaintiff M 
to be his Clerk, and to allow him 25. for eve- | 
ry Quire of Paper that he ſhould copy out, | 
and 14. for every Sheet that he ſhould engrofs, | | 
and all uſual Fees; and amongſt other Breaches - 
he alledged, that he copied out a Bill contain- | + 
i 
| 
| 


ing Four Quires and Three Sheets, for which 

8 4. 34. was due to him, which the Deſendant 

- hath not paid. Verdict and Judgment pro _ 
| a rror 
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Error aſſigned was, That there could be no Ia Covenant 
3 7 $45 veg in this Caſe ; for the Covenant for a Sum cer- 
is, That tain, no Ap» 
portiunment, 
unleſs it be 
pro Rata, 


he was to allow him 2 5. for copying 
a Quire, but not pro Rara. But if he had aver. 
red 3 d. to the uſual Fee for copying 3 Sheets 
of Paper, he might have help'd himſelf upon 
that Clauſe. Allen 9. Needler & Gueſt. 


Where Notice need to be laid or not. Vide Tit, 


Notice, 


Covenant that he ſhould aſſure ſuch Copy- Covenant ts 
hold Land to the Plaintiff if he married with — Copy- 
his Daughter, Secundum Leges Eccleſiaficas. And bo — 


alledgeth, that he rite & legitime eſpouſed the 
Daughter of the Deſendant. Per Cur, It is 
ſufficient to the Plaintiff to alledge Licet ſepins 
requiſitus, without giving Notice of the Mar- 
riage, for he at his Peril ought to take Notice 


thereof; and he need not ſhew a Court to 


be holden, for he ought to procure a Court 
to be holden. Judgment pro Quer. Cr. 
2 102, Fletcher & Pynſett. 1 Lev. 41. Baſſer 


declares, Whereas it was covenanted inter alia: 
Whereas the Plaintiff had bought a Park of H. F. 
eſteemed to be 300 Acres, after the Eſtima- 
tion of 18 Foot. and an half to the Pole, at 
the Rate of 1007. for every Acre, and had 
paid 2500 l. that the ſaid Sir B. H. and H. F. 
ſhould appoint Two Meaſurers, the one at the 


Election of H. F. the other at the Election of 


B. H. to mealurs it before the 31ſt Day of Fa- 
mary; and if there appeared to be more Acres 
at the Meaſuring than che 25001. amounted to 
that Sir B. H. ſhould pay as much as ſhould be 
mote before ſuch a Day; and if the Acres did 

| Bb 2 not 


an. 
Sir B. E. brought Action of Covenant, and 
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not amount to ſo much as he had paid, that 
then H. F. and Goates ſhould pay fo much as 
ſhould be wanting before the 3 1ſt Day of May, 
And he alledgeth in facto, That he nominated 
ſuch a Meaſurer, and that H. F. would not ap- 
int any before the 3d of January; that the 
Eid Meaſurer juſtly meaſured it, and that thete 
was wanting 70 Acres, which amounted to 
7501. and that he, being requited ſuch a Day, 
did not pay it. Defendant takes Iſſue, That 
there did not want any Acres to amount to the 
Sum of 250 l. and found pro Quer Dammage 
4001, Excepted, that Goates being a Stranger | 
to the Meaſuring, ought to have Notice that fo 
much was wanting before the Day of Payment, 
and no Requeſt is 2 till Dec. 10 Fac, 
which is long after the Day of Payment was 
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pait. Sed Cur, He being privy to the Cove. | 
k: nant, ought to take Notice of the Admeaſure- 
ment as well as the Plaintiff, and might have I j 
been preſent at the Meaſuring; and though t 
H. F (and not Goates) was to appoint the Mea- ff ; 
tt 
n 
V 
ti 


.farer, and did not do it, it was his Default, 
| and they are both Parties to the Covenant. 
Noticeon Co- Alſo, in Point of Covenant, Notice is not to 
venant not to he given ſo ſtrictly as upon an Obligatton, 
—— * which is in Point of Forſeiture. Judgment was I ;. 
dan. aſſigned on Error. Crot. Fac. 390. Sir by 
Hicks verſus Goates, 1 Roll. Rep. 3 14. Godb, 
192. Vids ſuch-like Caſe, Cr. Fac. 472. Bur- 

well & Mood. 


Monſtre. 
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ws 5 +5 @2725% #5 wn ane 


The Lam ot Covenants. 


Monftre. Oyer. Vide infra, Tit. Bonds for 
 Performanct of Covenants. 


In Action of Covenant the Defendant de. — 


mands no Oyer, but pleads, Quod in Articulis 


Lis ulterius continuetur. It's ill; and his ſhew- 


ing the Counterpart is not ſufficient, but the 
w 


ole Indenture ought to be brought into 


Court. 1 Keb. 513. Preiſland and Cooper. 

The Defendant now cannot pray Oyer as here. 
tofore, but muſt plead to the Indenture, and 

roduce it to the Court. 1 Keb. 104. But it's 
aid in Vent r. If the Defendant pleads Perfor- 
mance without demanding Oyer, it is a good 
Cauſe of Demurrer. 1 Ventr. 37. Q. 

Debt on Bond to perform Covenants, De- 
ſendant craves Oyer of the Bond, and then Oyer 
of the Condition, which was to perform 
venants made between the Plaintiff and the 
Inteſtate of the Defendant; and after Oyer of 
the Condition, the Entry on the Roll was, 
that the Defendant prayed Oyer of the Inden- 
ture mentioned in the Condition, which was 
not brought into Court, Et ei Legitur in bæc 
verba, This Indenture, &. and lets out the en- 
tire Indenture in Engliſh. Per Cur”, Upon gene- 
ral Demmurer it ſhall be intended to be the true 
Indenture, and that it is in Court, although it 
doth not ſo appear by the Record. But the Court 
agreed in this, That the Defendant ought to 
have ſnewed the Deed, and not the Plaintiff 
by the Law; though the Court ſhall ſometimes 


compel the Plaintiff to give a Copy of the in- 


denture, becauſe the Deſendant ſwears he 
hath no Part, or that it is loſt. x Saund. 8, 9. 
Fevens and Harridge. | 


Bb3 Plain- 


379. 


: 


EY: ther Date. This Miſentry may be amended, 
— being only upon Oyer, which is the Act of the 


Oyer, 
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Plaintiff declared on a Deed, dated the 3oth 


of January: Defendant demanded Oyer, and 


the Date thereupon was by Indenture of ano- 


Court. Aliter, Had it been on a Deed ſo 

leaded, it may be amended in another Term, 
gre only a falſe Recital by the Court. 1 Keb. 
101. 1.0 
In Debt on Bond, upon Oyer of the Condi. 
tion the Defendant pleads Performance gene- 
rally, it is not good, unleſs he ſhews the Deed 
and pleads it. Vid. 1 Sid. 50. | 

In Debt on Bond, Defendant demands Oyer 
of the Condition, which was to perform Cove- 
nants in an Indenture, and then-pleads Perfor. 
mance generally without ſhewing of the Inden- 
ture; and Demurrer general upon it, and 
adjudged pro Quer. 1 Sid. 425. 

Debt on Bond to perform Covenants in an 
Indenture : Defendant pleads, that there was 
no Covenant contained in the Indenture on his 
Part to be performed. The Plaintiff demands 
Oyer of the Indenture, which is entered verba- 
tim, and then demurs, which he could not well 
do before the Entry of it, whereby it becomes 
Part of the Bar; ſo the Cauſe of the Demur. 


rer appears. It was alledged by Sanders, whoſe 


Hand was to the Plea, That the Plaintiff could 
not have Judgment, becauſe no Breach was al- 
ledged. The Court was offended with him, 
and they held che Plea in Bar meerly for De- 
lay, and adviied by him againſt the Statute ol 

V. 1. 1Ventr, 43. | 
In Treſpaſs a Man juſtifies the taking of Four 
Aſhes, Cc. as ſeveral which Licitum foret for 
the ſaid Leſſees and their Aſſignes, to take up- 
on the Premiſſes neceſſary Fireboot, _ 
9 Ot; 


* 


22 
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boot, &c. and for neceſſary Reparations. It 
was thereupon demurred, becauſe he juſtifies 
by Force of a Covenant in an Indenture, and 
doth not ſhew the Indenture, it being a Thing 
which cannot be granted without Deed. Per 
Car, The Plea is ill: For the Servants juſtify. 
ing under the Intereſt of his Maſter, and med- 
ding with the Title, ought to ſhew the Deed; 
for it is the Subſtance of the Title, and without 
ſhewing it he cannot juſtifie: And it is his Folly 
to juſtifie under one who either would not, or 
could not ſhew the Deed. Cro. Fac. 291. Purfrey 
and Gryme. 


Declaration, That the Plaintiff covenants to 
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ſerve the Defendant Six Years; and that the 


Defendant covenants to pay*the Plaintiff 837. 
for every Year Quarternatim, (vix.) 200. 155. 
at Michaelmas, 291, at Lady-Day, 200. x5 s. at 
Midſummer, and 201. 15 s. at Chriſtmas; and 


aſſigns a Breach in the Non-payment of the 


whole. Defendant demands Oyer of the Inden- 
ture, which was enter'd as aforeſaid, ſaving 
that under the [ vix. ] it was 20 J. at Micbaelmas, 
and 20/7. 15s. at Lady-Day. Iſſue was taken, 
that the Plaintiff did not ſerve the Defendant, 
Verdict and Judgment pro Quer. Error aſſigned 
in the Variance of the Sums in the Declaration 
and the Indenture; alſo all the Particulars do 
not amount to 83 J. but 15 s. ſhort of it; alſo 
without the Particulars under the [ ſcilꝭ ] ir does 
not appear how much ſhall be paid at one 
Day, and how much at another, and it is not 
ſaid, Quarternatim per æquales portiones, Per Cur?, 
Quarternatim ſhall ſupply all this after a Verdict, 
and the Variance under the ¶ ſciliꝰ] ſhall not 
hurt, for Quarternatim ſhall be intended the uſual 
Quarter- Days, and that the Payments ſhould 
be by equal Portion: And although there is not 
Bb 4 831. 
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Quarternai im. 
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Covenant and $3. due, but it appears 15 5. leſs was due, yet 
demand more for that the Jury have not given leſs than Was 


— xg due. The Demand of more ſhall not hurt, 

leſs: © though in ſome Gaſes the Damand of leſs than 

| is due ſhall hurt. 2 Lev. 99, Venaſton and 
Aackarty, - | 


Covenant in a Leaſe, that he ſhall enjoy it in 
C. B. Breach aſſigned, that the Defendant had 
1 - erected another Meſſuage tam proper? ; his Lights 
. 8 were magnopere tenebrat & adbuc cxiſtunt. Ver. 
Time after dict pro Quer. Maved in Arreſt, that adbuc 
the Original, exiſf unt refer to the Time of the Deglaration; 
and yer good. and ſo Dammages given for a Thing which is 

 - after the Original, which is 15 Days at leaſt 
before the Declaration. But per Cur”, Perhaps 
the Defendant appeared grata without any 
Original, and then the Action commenceth by 
the Declaration, and the Recital of the Sum- 
monitzs in the Declaration is but Form. And 
in Debt on Bond the Declaration is ſum- 
monit, &c. and the Declaration nondum ſolvit, 
ce. & adluc contradicit unde dicit, c. quod 
damnum habet, where the Words are in the 
Preſent. Tenſe, and the Dammages generally, 
as here; ſo in Aſſeſſment and other Actions, 
and yet held always good. 3 Lv. 246. Hart 
and Harten. 2 N 


— 


| De ca ral ion. 


| Whereas by Indenture, bearing Date, he. 
between the Plaintiff and the Teſtator of the 


Tefltum exi- Defendant 3 Tiſtatum exiſtit, that the Plaintiff 


fit, where demiſed ſuch a Meſſuage, G. and ſaith not ex- 


l prety that dimiſit C convenit ; and it was held 


EE y the Court to be good enough. Cr. Car. 188 
An the uſtal Courſe in B. R. is to declare in 


* 
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his Manner, that by ſuch an Indenture Te 4.5 
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tum exiſtit. 2 Keb. 79. Onſlow and Anſley, in 
which Caſe it is agreed it a good Affirmative: 
And in 2 Keb. 54. Horneck and Sanderſon, it is 
ſaid, If che Indenture be ſet forth by a Teſtatum 
exiſtit, in Debt on the Indenture, or in a Plea 
in Bar, it's naught. Ali? in Covenant. Vid. 
Wilſon and Feffrey's Cale. Cr. El. 195. The 
Prothonotary certified, that it was the com- 
mon Courſe. In Debt for Rent, Quod eum per 
Indentur teſtatum exiſt it, is ill; but in Covenant, 
or Debt on Bond to perform Covenants, ſuch 
Declaration is good. 2 Keb. 383, Coquer cont? | 
Crine. | Na 
In Action of Covenant to pay 471. per Ann. 
during the Life of A. Z. the Count was, Cum 
ger quoddam ſcriptum ſigillat, per quod Teſt atum 
exiſtit; which per Cur, is well enough after a 
Verdict. Some ſaid, che Per quod ought to be 
omitted; but per Cur', it is one and the ſame 
Senſe. 1 Sid. 375. 2 Keb. 400. Stephenſon's 
Cale, | f 

In Covenant Plaintiff, declares that the De- 
tendant per ſcriptum Articulor conuenit, and 
ſaith- not /ipilo (Def) figillat, it is not good; Per * 
for it ſhall not be intended factum without and faith not 
ſealing. Cr. El. 571. Southwell and Brown, Un. Hille Riu. 
core vid. 1 Vent. 70. ö | . 

The Addition of a Perſon in the Covenant, 
who is no Party to the Deed, is idle, and he 
ought to be omitted out of the Declaration; - 
So if the Covenant has inſenſihle Words, thoſe Breach win 
only which are ſenſible ought to be recited , laid in the ſen- 
and the Breach to be laid therein. Cr. Fac. 358. ſible Words. 
Geodman and Knight. So of an inſenſible Obli. 1 
gation.” 3 Lev. 21, 22. 1 ” | | 
Declaration on Covenant in Indenture, . 


% 


which recites quad cum per Indenturam teſtatum H atum tai- 


eaiſtis : Per Cur, It's good, and the Diverſity is ** 


where 


15 : 
* 20.5 \ % 
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Licet, and 
faith not 7 
men. 


_ 
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N 
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where it is by Way of Declaration, and where 


by Way of Bar or Replication; for in the De. 

ration, Teſtatum exiſtit is ſufficient to induce 
the Action, and to aflign the Breach. Cyro. 
Fac. 537. Bullivam and Holman, 

Covenant with the Maſter of a Ship to pay 
Primage, and avers he did not pay it, but faith 
not in his Declaration what that is, yet good, 
Latch. p. 50. | | 
In Debt on Bond, conditioned to Teal a Deed, 
and perform the Covenants, he pleads he did 
ſeal the Deed, and perform the Covenants; he 
muſt ſet the Covenants forth, that the Court 
may judge of their Sufficiency. 2 Keb. 849. 


- Biſcow and Mountague. 


Two Exceptions were taken to a Declara- 
tion in Covenant. 

1. The Covenant is, That the Plaintiff and 
his Wife ſhall enjoy certain Farms; and the 
Breach is aſſigned, that the Defendant entered 
upon the Plaintiff into the ſaid Farms. Pe 
Coke, This is good enough. 

2. It is, Quod licet ipſe perimplevit all Covenants 
on his Part, and the Defendant had not per- 


formed his Covenants. This Licer is not good 
without a Tamen, Licet not being any direct 


Afﬀirmative: But Judgment pro Quer'. 1 Rok, 
Rep. 267. Pemberton and Platt. 


Defendant covenanted, he was ſeized in Fee, 
Cc. and would free from Incumbrances, and in 


it there was a Covenant for quiet Enjoyment ; 


Convent io 10. 
mn col ecti- 
vum. 


and the Breach aſſigned was upon Entry and 
Eviction by another, and concludes, & fic com 
ventionem ſuam prædictam infregit, in the ſingu- 
lar Number, and doth not ſhew in what Cove- 
nant in particular. But per Car, Conventio is nomen 
Collectivum; and if Twenty Breaches be af 


ſigned, he ſtil counts in Placito quod teneat ei con. 
den- 


The Law of Covenants; 
ventionem inter eos fact. And the Breach being of 
all the Covenants, the Recovery in one would 
de a good Bar in Action afterwards to be 
brought upon either of theſe Covenants, 

2 Mad. 311. After and Mazein, Deva, 
Plaintiff ggeclares, That it was agreed be- 
tween him the Defendant, that the Plain- 
tiff for x200 l. ſhould demiſe certain Lands to 
the Defendant for a Term of Years, & quod 
cribi & ingroſſari fecit quandam Indent ur bargainie 
& vendition per ment ionat fuit, quod demiſit 
the Lands to the Defendant for the Term, quam 
quidem Indent ipſe ſigillavit & delibera vit ut fact 

ſum? virtute ay ac vigore Stat. The Defen- 

dant was poſſeſſed, but had not paid the Mo. . 
ney : The Defendant demurs upon this Decla- Leaſe alledg d 
ration, for the Leaſe is alledged only by Way only by Way 
of Recitement. Bur per Cur, The Pleading is of Recite- 

s good as if he had ſaid, Quod per Inder 
dimifiſſet. Sir Tho, Fones 24. Harris and Hilleſtey. : 
Debt on Bond, conditioned for Performance | 

of Covenants in quadam Indentura bic in Cur 


SO eas V 
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l'; and in Truth the Deed was not in. 5, 
er. dented, but was written, bc Indentura fadla: Indentara; but 
ec, It is not any Indenture, though there it is not u- 
a be Two Parts thereof, and adjudged contra Def. dented 
n Cro, El. 472. Frampton and Stiles, 5 Rep. 20. b. 
f One declares in Covenant, That the De. Covenant to 
e, bendant covenanted to find the Plaintiff with find Meat, Se. 
Meat, Drink, Apparel, and other Neceſſaries. and other Ne- 


I's ill, becauſe he doth not ſhew in particular gellerics. and 
what other T hing were neceſlary. Cro. Fac. 486. = 3 


Mills and Aſftell, 
Covenant to pay ſo much Money into the 


„ 
* 
nd 


= 3 8. 


re: Exchequer; and Error was, becauſe he had not 
men et forth in what County the Exchequer is. 
af. Stiles, p. 59. Teach and Clethero, Iſuit de Chane 
-on. cry Bank Is Roy, Moor 176. | 

en- t ; ST, £04 | The 


30 The Law of Covenants; 
The Plaintiff brings Action of Covenant as 
Aſſignee; Afﬀignee, and doth not name himſelf Aſſignee NN 
(bur after, in the Declaration, ſhews how he K 
is Aſſignee); it's good enough, eſpecially after 
a Verdict. Cro. El. $23, White and Ewer. th 
Indenture The Plaintiff declares, by Indegſſyre between | 


miſtaken as to the Defendant and A. it was covenanted, and P. 


Parties. 


That the De- 
dant is in- 
debted as ap- 
pears, but 
thews not 
how.. 


he copied out a Bill containing Four Quires 
and Three Sheets, for which 8s. 3 d. was due. 
And Judgment was reverſed, becauſe there 


Either an Action of Debt or Charter- party lies 
here, for it is on a Charter. party. Here is not 


upon Oyer there were Three, A. B. and the 
Defendant ; it's ll, Latch. p. 50. Conſtable 6 
and Clobery. 
Covenant in ſome Caſes is purſued ſtrictly: fy 
The Plaintiff declares, That the Defendant 
covenanted to take the Plaintiff for Clerk, and T 
to allow him 25. for every Quite of Paper he £M®' 
ſhould copy out. The Breach is aſſigned, that © 


could be no Apportionment in * Caſe; 
it was 25, uire, but not pro Rata, Allen p. 19. 
Needler 1 Dalt. oy n, es 
Debt for 1000 l. on Deed of Chatter. party; 5 
it appears not by the Plaintiff's Declaration I. 
that the Defendant is indebted to the Plaintiff, 
but only he faith, He is indebted as it ap- 
ars, but ſhews not how. Per Cur, It is 
y Indenture, and well enough. Dyer 148. 
Plo. 121, 122. Stiles's Rep. 133. Freber's Cale. 


indeed a perſect Allegation, yet it is uſually 
Defendant covenants, Whereas the King 
had granted the Office of Aulnegeor to the 
Duke of Lenox, who had made the Plaintiff 
his Deputy for Seven Years of all the Places 
in Eſſex (except Colchefter); that the Defen- 
dant covenanted, Whereas the ſaid os ol 
010% 


* 
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= 
— 


Sanne 


+ i 


The Law of Covenants, 

laue had made a, Deputation of that Office 
in Colcheſter for Two Years to E. that at the 
End of the Two Years he would procure to 
them a Deputation for Seven Years in the ſame 
Manner that E. had it, proviſo that they, upon 
the making thereof, ſhould give Security for 
Payment of 100 J per Ann. And they alledged 
in facto, that they were always ready to give 
Security for the Rent, and that the Defendant 
had not procured the Deputation. Defendant 
demurs. Per Car, The Declaration is good: 
It is enough they have alledged a Readineſs to 
give Security, and they need not ſhew they re- 
quired a Deputation to be made as the other 
was, or indeed that any Deputation was made 
to E. The Covenant mentions a Deputation, 
ind he is eſtopt to ſay the contrary, and he 
ought at his Peril to procure to the. Plaintiffs 


ſuch a one as that was. Neither need they ſhew 5 „un ent 
the Breach according to the uſual Form, Er fic cui 


non tenuit conventionem in hoc, for there was a in hoc. 


Breach ſufficiently alledged. Cr, Fac. 297. 

Barwycke and Gibſon. 
. Plaintiff declared, he made the Leaſe to the 

Defendant the 28th of May, and that afterwards, 


ſa the 27th of the ſame Month, he broke the pi & Sci. 
Covenant. Per Cur, Where the Poſtea and Sci. licet repug- 


licet are repugnant in a Deed, the Poſtea ſhall be nant. 


good to ſignifie the Time of the Covenant bro. 

ken, and the Scilicet ſhall be void, Stiles Rep, 45. 
Charter. party between B. Owner of a Ship, 
and L. and M. Merchants, Freighters of a Ship; 
B. puts to freight to them the Ship in a Voyage 
to Guinea at 48 J. per Month: Then there is a 
Covenant for the Payment of the Freight, wiz. 
when the Ship arrives at Guinea, the Freight 
then due was, upon Notice of it, to be paid in 
England, and thg Reſidue when ſhe arrives in 
| N England: 


Demand of 
leſs than is 


* 


| . The Law of Covenants. 
England: And ſaith, that at ſuch Time the Ship 
arrived at Guinea, Six Months and Ten Days 
were then paſt, which comes to ſo much, and 
Notice thereof given ; and that after ſuch a Time 
che Ship arrived into England, and that the 
Freight for Six Months of the Time of the y 
laſt Payment came to 287 J. 4 s. and the De. re 
ſendant had not paid any of the Sums. It W] n 
excepted to the Declaration: It appears upon foi 
Computation, that the Plaintiff demanded 
more upon the firſt Breach than is due by 30. 
and Teſs than is due upon the ſecond Breach; 
by 16s. and though the firſt may be cured by Man 
the Jury's finding lefs, or by che Plainciff”s re. bn 
leaſing che Overplus, yet where the Demand 5 N pe 
tefs chan is due, this is a Fault incurable. Hala IN Su 
makes a Difference Between this Cafe of Co. Nou 
venant and Debt; and held, that after Verdid 
it had been cured wichout Queſtion, although 
upon Demurrer there may be ſome Doubt, the 
Demurrer being general, but upon ſpecial De 
murrer it had been ill. And Judgment pro Quer, 
and ſaid, the Defendant may move this in Arreſt 
Judgment after the Wrir of Enquiry, it he would, 
2 Lev. 56, Bolton and Lee, & 3 Keeble 39. 


Variance between the Deed and the Declaration, 


Plaintiff declares by Indenture dated thei 
7th of Sept. 1657. whereby the Defendant cv 
venants, that he and one T. / would delive! 
to the Plaintiff fo many Maunds of Salr-petr 
at ſuch a Rate before the 2oth Day of October 
enſuing, the Plaintiff paying ſo much a'Maund; 
and to the Performance thereof the Detendant 
binds himſelf in 5004, Defendant demands 
Qyer, and it appears between the Covenant and 
the Obligation there is a Previſo, That if the 


5 the 


K * | 
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the Defendant ſhould between that and the faid 
zoth Day of October be dilabled by Sea, &c. 
to deliver the ſaid ann! that the Deed 
ſhould be void ; and pleads, that he, within the 
Time aforeſaid, had prepared 1000 Maunds of 
Salt-petre, and that the Boat wherein it was put 
was Caſt away, and fo he was diſabled. Plaintiff 
replies, theDefendant had ſufficient Salt. petre over 
and above what was caſt away. And upon Iſſue 
ſound for the Plaintiff, and 300 l. Dammages, 
it was moved in Arreſt of Judgment, that there 
vas a Variance between the Deed and the De- 
ch caration, for in the Declaration the Proviſo is 
by omitted. But per Cur, 1. The Action is 
brought upon the Covenant, and not upon the 
penalty, and the reciting of the Penalty is hut 
Surplus. 2. The Declaration is ſufficient with- Where a De- 
- Mout Recital of the Proviſo, according to Ugitred's claration is 
Caſe, and the Defendant ought to plead the ſothcienr 
Proviſo, Raye. 65. Elicot and Blake, 1 Keb. 424, Sing pg. 
426. meſme Caſe. 1 Lev. 88, meſme Caſe. Vid. „g in the 
w Tit, Excuſe. | Artieles. 
= 8 — the * | 
„the Iſſue may help it as in this Caſe : ' 
The Action is founded on the Covenant to 3 — 
deliver Salt. petre at a Day; and on Oyer it men- Variance be- 
tions ſuch a Covenant, but further giveth Li- teen the 
berty, that if the Defendant by Act of God pura 
bediſabled, that then he ſhould not pay; which 
well, the Action not being founded on the 
Penalty, but only in the Breach of the Cove- 
nant in not delivering: (This was in Arreſt of 
Judgment, and not on Demurrer on Oper for 
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obe ariance.) Alſo the Plaintiff hath here agreed 
nde Deed to be the ſame; but if he had pleaded 
damen eſt factum, he might have had Advantage of 
ande Variance. The Count is of a Bond dated 


rde iſt of May, and the Entry is of the 2d of , 


the on 


Variante in Oyer 


The Law ok Covenants. 
on Releaſe pleaded, and Iſſue upon it, it is good 
enough: And here in the principal Caſe, the 


Iſſue was on the Diſability. 1 Keb. 426. Billage 
and Blake: | | 


Variance between the Indenture and the De- 
daration ſhall not ſtay Judgment after a Ver. 
dict. 1 Sid. 49. Peys and Waters. 1 Keb. 126, 

By Agreement between the Plaintiff and the 
Teſtator of the Defendant, a Parcel of Land 
was to be ſold for 4097. but if it did not ariſe 
to ſo much, then they covenanted with each 
other to repay proportionably to the Abate- 
ment; and the Defendant's Teftator covenant: 
ed for himſelf and his Executors to pay his Pro- 


portion to the Plaintiffs, ſo as the Plaintiff 


gave him Notice in Writing by the Space of 
Ten Days, but faith not ſuch Notice was to be 
given to his Executors or Adminiſtors. On 
of the Indenture there was a Variance be. 


- Point of No- tween the Covenant, which was for Notice to 


ce. 


it for 
— 


be given to the Teſtator, and this Declaration, 
whereby Notice is averred to be given to the 
Executors, and a Demurrer on it; but per Curꝰ this 


is no material Variance, becauſe this Covenant 


runs in Intereſt and Charge, and fo the Exe- 
Cutor is bound to pay, and therefore it is ne- 
ceſſacy he ſhould have. Notice. 2 Mod. 268. 
Harwood and Hilliard, 

The Covenant was, That he will aſſure, 
convey, and aflign a Leaſe : The Defendant 
pleads Performance. The Plaintiff aſſigned 


the Breach Quod non aſſuravit, conveyavit, O 


tranpoſuit ¶ Anglice, let over]. And the Defen- 

dant pleaded, Quod aſſuravtt, comveyavit & aſſy- 

navit, | Anglice, let over; | and the Word Tran. 

poſait is not in the Covenant, nor in the Plead 

ing for Performance thereof. It is an Hue 

misjoiĩn d. 2 Leon. p 116. Gray and Go 
I 


in Debt on a Bond of Performance, F. and 
H. were named in the Bond; but the Indeti- 
tures as pleaded, were only betwixt F. of the 
one Part, and the Defendant of the other, but 


were revers betwi ff and 4. on the one Variinde a 
ant on the othet. Per to Parties. 


Part, and the Deten 
Cur?, It is a Variance, and 3 pro Quer. 
1 Keb. 127, 167. Pavie and Hal. 

Declaration is, That the Defendaiit and one 
Agnes Knight by ſuch an Indenture bargained, 
Gold and enfeoffed the Plaintiff of Lands in Fee, 
recicing that Robert Knight by his Will in Wri- 
ting deviſed theſe Lands unto him in Fee; and 
that che ſaid ul. Knight covenanted with the 
Plaintiff, that he and the ſaid Agnet, tunc ba- 
buerunt virtute prædictꝰ ultime wvolantatss plenary 
poteſtaterm bonum jus & legitimam aut borit atem, to 
alien and ſell the Lands to the Plaintiff in Fee 
and aſſign the Breach that Robert Knight died 
ſeiſed ot the ſaid Lands, and made not any 
Will, whereby the Lands diſcended to Jobn 
Knight the Heir, who enter'd, G. And 
Detendane demanded Oyer of the Indenture ; 
upon which the Defendant demurred generally, 
becauſe the Declaration varies from the Inden- 
ture, (viz.) the Covenant is in this Manner; 
And whereas the ſaid Thomas Knight and Wil- 
liam Knight (whereas Thomas was not Party to the 
Indenture, nor ſealed the ſame) do covenant for 
them and their Heirs to and with the Plaintiff, 
That they the ſaid William Knight and Agnes 
now have, his Heirs and Aſſigns, by Force and 
Vertue of the ſaid Will, do own full Power, 

Right, and lawful Authority, to alien, &c: 

or the Covenant as it is in the Indenture is void 

and inſenſible. But per Car, The Declaration 

is good; for the Addition of Thomas Knight in 

the Covenant is idle, E no Party to — 
- 


386 The Lab of Covenants. 
Omiſſion of Indenture, and therefore the Omiſſion of him 
the Name of in the Declaration is as it ought to be: Alſo 
Par who OP the Wards in the Covenant, This Heirs and 
arty, 800d. Aſſignes by Force, Ce. do own, Cc. being 
Reciting _ inſenſible], the Party in the Declaration omit- 
the ſenſible ting them, ard reciting the Covenant in that 
— — which is ſenſible, and laying the Breach there. 
the inkenlible. in, is good enough. Cr. Fac. 358, 359. Good: 
man and Knight, Dev. "(ep 
In Action of Covenant queritur de Deft, not 
ſaid in Cuſtod Mareſcballi; and Bigland excepted, 
Amendment that in another Term this is not amendable a- 
in another ter Demurrer. Sed per Cm, Bail being ſince 
Term. filed right, it was amended, this being no Part 
of the Declaration; and fo reſolved in the Caſe 
of Seaman and Dee. 3 Keb. 452. Talbot and 
Wright. g 
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CHAP. XL. 
| Breathes as to Suits in Law. 


. FNOvenant that he ſhall not be aiding or aſ- 
\_/ ſiſting to E. in any Action to be pro- 
> I fecuted againſt L. the Covenantor; and after 
the Covenantor joins in a Writ of Error with Bringing a 
E. and another againſt L. upon a Judgment on N of Ex. 
Treſpaſs againſt them Three, which is appa- * 
rently erroneous : This is not any Breach of 
the Condition, for it is not properly an Action, 
but a Suit to diſcharge him of a tortious Judg- 
ment, in which they ought all to join. Hil. 17 
Fac. B. Lamb and Tompſon. 
If Leſſor covenants with his Leſſee for Years, 
that he ſhall quietly and peaceably enjoy the 
Land without Impediment and Diſturbance 
of the Leſſor, &c. and after the Le ſſor exhibits 
his Bill in Chancery againſt the Leſſee, ſuppo- In Chancery, 
ſing chat this Leaſe was made in Truſt for cer- Truſt. 
tain Purpoſes ; but there was a Decree againſt 
the Leſſor. This is not any Breach of the Co. 
venant , for that the Chancery had nothing 
to do to meddle with the Poſſeſſion, but only 
with the Perſon : And this Suit ſtands with the 
Covenant, wiz. the Truſt. Tr. 12 Fac. 1. 
B. Selbey and Shute. a 
| In Raym. Hunt and Datvers's Caſe, 370, 37r. 
a Suit in Chancery, or in the Exchequer Cham- 
ber, is a Diſturbance contrary to Shure and Sel. 
bey's Caſe, Moor 859, 1179. 1 Roll. Abr. 43, 
1 Brownl. 23. vid. Winch Entry x16, it ap- 
pears Judgment was given for the Plaintiff; and 
Winch was one of the Judges that gave Judg- 
ment, and he ſhould better know than any 
: Cc2 that 


What not for- 
feitable by 


Outhwry. 


The Law of Covenants. 
that reported the Caſe: And as to 3 Leon. t. 
the Suit was there by a Leſſee againſt a Stran- 
ger, and fo the Leſſee could not be diſturbed 
thereby. But by Raym. I cake ſuch a Suit not 
to be a Breach of Covenant againſt Incum- 
brances, becauſe a Decree is no Incumbrance 
2 the Land, but a Moleſtation to the Per. 
on. 

Three Breaches are laid by Three Entries by 
the Leſſor againſt his Covenant; and as to one 
the Plaintiff is barred, he may not have Judg- 
Pay for the reft. Pal. 110. Roberts and Sto. 


 Outlawry pleaded in Bar, 


Declaration on Indenture of Demiſe made 
to the Teſtator of the Defendant by Baron 
and Feme, Plaintiffs of the Wives Land : | 


Firſt Breach, That the Rent reſerved was in 


Arrear. 
Second, The Houſe out of Repair. 
Third, That the Teſtator had eradicated cer- 


tain Trees. 


Bar by Outlawry of the Husband, Plaintiff, 
in B. C. Judgment on Demurrer as to all the 
Breaches ; for that the Damages to be reco- 
vered, for the Breach of the Covenant for Re. 


pairs were not forfeit by the Outlawry. It's an 


entire Plea to all the Cauſes of Action; and as 
to the Damages for not repairing, theſe are no 
more forfeicable by the Outlawry than Damage 
for a Battery, or other Treſpaſs ; and then the 
Plea being entire and ill in part, it's ill in all, as 
well in this Caſe as in others. Lat. 1513. 


The 
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| The Covenant: was, If the Defendant fued | 
or troubled, charged or vexed the Plaintiff ; 
| Per Cur, A Suit in Chancery is within the Condi- 
| tion. 2 Reb. 288. Aſhton and Mart in. 
The Defendant lets an Houſe to the Plain- 

tiff, and covenanced he ſhou'd quietly enjoy it 

without any Manner of Moleftation or Diſtur- 

bance: He enter'd, and fome Time afterward 
che Defendant exhibiced a Bill in Chancery 
againſt che Plaintiff, wherein he charged the 
Plaintiff with ploughing of Meadows, and 
committing Waſte, and obtained an Injundtion, 
whereby he was interrupted in his ploughing, 
and afterwards the Bill was diſmiſs d with 20, 
Colts. Per Cur”, The Suit ig Chancery is not Suit in chan. 
touching the Leſſees Eſtate or Title, but for , not rela- 
Waſte which he ought not to do; and though Tifler of 
che Suit was groundleſs, yet it not relating to ſeflioen. 
his Title or Poſſeſſion, it is no Breach. 2 Ven. 
213. Aforgan and Hunt. Popb. 205. If one be 
eſſed of Lands by Force of an Extent, and 
a Decree in a Court of Equity he is forced 


by 


to pay a Rent out of the Land, this ſhall not 
be a legal Eviction or Recovery for ſo much; 
| cited in 2 Vent. 213. | 

, Leſſor covenants with his Leſſee, that the 


Lefſee ſhould enjoy the Land demiſed without 

any lawful Eviction ; and afterward, upon a 

Suit in Chancery by a Stranger againſt the Lel- 

for for the Land, the Chancellor decreed that 

the Leffor ſhould have the Land. This Decree 9g... in 

is not a lawful Eviction by which the Covenant Chancery not 
is broken; for tho in Conſcience it be um a lawful Evi- 
that the Stranger have the Poſſeſſion, yet the Rion. 

ſame is not by Reaſon of any Right Paramount | 
the Title of the Leſſor which was in the Stran- 
ger, 3 Leon. 71, So 1 Brownl, 23. ſuch Suit in 
Chancery is no Breach, being no Diſturbance at 
15 C 3 Com- 


The Law of Covenants: 
Common Law nor Entry; yet vid. Raym. 


71. 3. 19 

Action of Covenant to ſave harmlefs from 
Suits and lawful Evictions. Defendant pleads 
Performance. Plaintiff replies, That F. S. took 
out a Writ by Hab' fac Poſſeſſonem out of B. R. 
debito modo Execut, and by Vertue thereof en- 
ter d on the Poſſeſſion of the Plaintiff, and did 
expel and amove him: Defendant demurs. 

Debito mod, Judgment pro Def. Debito modo is not ſuffi- 

Where ill in cient without ſhewing Particulars; as in Debt 

p:cading. for Rent, to ſay, A. did demand debito modo, is 
ill. 1 Keb. 279. Nicholls & Pullen, & 1 Lev, 
8 


3. 

Lee brought Covenant againſt Maddox and Ha. 
bel his Wife. Plaintiff declared, That one Er- 
rington, the firſt Husband of Jabel, was indebted 
to the Plaintiff in 20/, and that one Aſhley was 
indebted to the ſaid Errington in the like Sum of 
20 J. Erriagton made Jabel Executrix, and died, 
Jabel by Indenture Dum ſola made the Plain- 
tiff a Letter of Attorney to ſue and recover 
againſt Aſbley, and covenanted, Qed ipſa ad 
requ iſit iunem querentis de tempore in tem pus adjuua- 
ret & manuteneret quamlibet, & omnes ſectam & 
ſectat quam vel quas dict ( Quer) commenſaret C t 
proſequeretur in nomine dict 1[abelle, to the Ule of 
the Plaintiff, non exiſtendo, Nonſuit, voluntarie, or ö 
making any Diſcontinuance, Releaſe, Coun. | 
termand, &. without the Aſſent of the Plain- q 
tiff: And declares further, That the Plaintiff F 
had brought. a Suit againſt the ſaid Aſhley for 
the ſaid Debt; that the ſaid Jabel depending I 

| the ſaid Suit, had married che Deſendant with- 1 
Wherhee out the Aſſent of the Plaintiff, The Quere was, 
Marriage is a If by this Marriage the Suit be countermanded ? 
— ary Per Cur', Here is not any Cauntermand, for 
bt 4 by the taking the Husband the Writ is not — f 

e ed, | * 
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The Law of Covenants. 39 
ted, but only abateable; therefore the Plain - 
tiff ought to have ſhewed, that by the taking 
of the Husband the Writ by Judgment was 
abated, otherwiſe . it is no Countermand, 
and fo no Cauſe of Action. But the Declara- 
tion is not ſufficient, becauſe there is not any 
Requeſt laid; and the Plaintiff ought to have 
notified to abel, that he had commenced ſuch Z. and 

Suit. O. de boc, 1 Leon. 168, 169. dor. 
Defendant let for Six Years; and covenant- 

ed, That Leſſor ſhould enjoy it during the 

Term quietly without Interruption, and diſ- 

charged from Tythes and all other Duties; and 

aſter the Term expired, the Parſon ſued him 

for Tythes. Per Cur, This Suit after the De- Where a Suit 
termination of the Term was a Breach of Co- after the De. 
venant ; but becauſe it was not alledged that the fre 
Suit was lawſul, or that the Tythes were due n Breach of 
(for he was not bound to diſcharge him from Covenant. 
illegal Suits) the Breach was not well afligned. 
Cr, El. 916. Lovering's Cale. 


8 Breacb by Diſability. 


Declaration, That the Defendant by Inden- 
ture 1659, reciting that there was a Leaſe made 
to the D :fendant, and a Recognizance acknow- 
ledged by H. R. to the Defendant, bearing 
Date with the ſaid Indenture ; the Defendant 
covenanted, that if H. R. pay to the Deſen- 
dant fuch a Sum the 24th of Fe 1660, then 
the ſaid Recognizance ſhould be void; and the 
Defendant at the Coſts, Cc. would regrant the 
Indenture, and deliver the {aid Recognizance - 
to be gancelled. Plaintiff aſſigns for Breach, Diſability 
that the 21ſt of Ofober 1659, the Defendant by proſecu- 
proſecuted an Extent upon the Recognizance. — an Ex- 
Per Cur, Here is a preſent Breach, for the mY 
- Cc 4 De- 


* 
* 


The Lam af Covenants, 
Defendant hath diſabled himſelf to deliver yg 
the Recngnizance. . 5 Cok. 20. Sir Ant 
Maine's Cale. 3 Cr. Eliz. 450. & Popb. 109. Idem 
Caſus, Raym. 25, Rohinſon and Amps. 1 Keb. 
103. 1 Sid. 48. Meſme Cale. Vid. 1 Keb. 103, 
118. | | | | 

If a Day be If a Day be limited to perform a Covenant, 

limitted to if che Covenantor once diſable himlelf to per- 


prrſom +C form it, though he be enabled aſterwards be 


$*F $* © * 


form it, the” ſeth Land to Sor: for Twenty one Years, * 
"Med after- Covenants that at any Time during the Life 
wards b-fore Scott, upon Surrender of his Leaſe, to make 
the Day, yet a new Leale, Cc. and gave an Obligation ta 
rhe Covenant perform the Covenants. Sir Anthony Maine 
Is broken. pfleads in Debt upon this Obligation, that Scort 
2h by not ſurrender. Scott replies, That after the 
faid Demiſe, Sir Anthony Maine had accepted a 
Fine, ſur coniſance de droit come ceo, Cc. and by 
the ſaid Fine grants and renders the Land to the 
Coniſee for 80 Years. Defendant demurs. Per 
Cur*, 1. Sir Antbozy by the Fine levied had 
diſabled himſelf either co take a Surrender, or 
to make a new Leaſe, and ſo has broken his 
Covenant. 2. Though the firſt Act was to be 
done by Scott, wiz, the Surrender, and Scott 
may ſurrender (if the Term of 80 Years be 
the Intereft of a future Term), yet Scott ſhall 
have his Action without making any Surrender; 
for after Surrender Sir Anthony cannot make 
a new Leaſe, which is the Effect of the Sur- 
render, for he hath difabled himſelf. 
Fo if hedifi So if he diſable himſelf to perform it in the 
ble himſelf ro fame Plight, Feoffee covenants to reinfeoff, and 


| —_ he grants a Rent Charge, marries a Wife, &c. 
One 


Plght Thi is aBreach ofthe Condition. 
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The Law of Covenants. 


One covenants to parform an Award, which 


is, That he ſhall after deliver an Obligation to 
another, in which he is bound to him, without 
limiting any Time when this ſhall be perſorm- 
ed. It he bring Debt on the Bond and reco- 
ver, and after deliver the Obligation; yet this 
is not any Performance, for he ought to deliver 
it as it was at the Time of the Award made. 
1 Roll. Abr. 447. Nicboll, and Th»mas, It is a 


neral Rule in Conditions and Covenants, 
bet F the Plaintiff bi 


ted to a Benefice, and he diſables himſelf to 
take the Benefice, I ſhall no longer pay the 
Penſion. Godb. 76, 


Where Breach muſt be aſſigned according to the 
Wards of the Covenant. 


A Man covenants upon Payment of 10 J. 
by F. S. that J. S. ſhall have ſo many Tuns of 
Copperas, and ſhall enjoy it without lawſul Di- 
ſturbance of any Perſon. F. S. brought Co- 
venant, and ſhews the Payment of the 10 /. 
but that he was interrupted and diſturbed in 
the Enjoy ment of the faid Copperas. The 
Breach is not well alligned, becauſe he doth 


not ſhew by whom he was diſturbed, nor that Diſturbance, 
Legitimo modo, diſturbed according to not faying by 


the very Words of the nt; for though whom. 
ery Wor Covena - gn 3 


Words of the 


cauſe by Preſumption he may not know, yet ought to be 
in aſſigning the Breach he ought to purſue the purſued in 
the Words of the Covenant. Telv. 30. Chaund. *iligning the 


flower Breach. 


he was 


the Plaintiff in Covenant need not ſhe 
ſpecial the Title by which he is diſturbed, be- 


elf be the Cauſe of Diſ. Reus 
ablement, ſo as the FRY — 5 _e 

performed, be ſhall net rake Advantage of the Con- 
ditioy or Covenant, Godb. 74. As if I be boun- 
den to pay a Penſion to one till he be promo- 


594 The Law of Covenants, 
ue and Preiſtley, & 3 Cro. El. 914. 2 Cr. 315, 
A F-36453" 38 

Debt on Bond to perform Covenants; one 

; of which was, That the Defendant covenanted 
that he was ſeiſed of an indefeaſible Eftate in 
Fee-ſimple. Defendant pleads Covenants per. 
formed. | Plaintiff replies, He was not ſeiſed of 

an indefeaſible = 83 re 

h «ion. demurs generally, becauſe he ſuppoſed the Plain. 
— tiff — 2 to have ſhewed of what Eſtate the 
to the Wotds. Defendant was ſeiſed, in regard that he had 
departed with all his Writings concerning the 

Land in Preſumption of Law, and therefore 

the Plaintiff well knew the Title. And it is not 

like to Bradſhaw's Caſe; for there the Cove. 

nant was with the Leſſee for Years, who had not 

the Writings. But per Cur', The Breach was well 

aligned according to the Words of the Cove. 

nant, and the Plaintiff had Judgment. Raym. 14, 

Gliminſfter and Audley, de hone 


Breach ma be well aſi FP , though not dire}! 
55 Pt within ihe Words = J 


By Covenant in a Charterparty the Parties 
mutually covenant, That the Maſter of the 
Ship (who was the Plaintiff ſhould pay Two 
Parts of the Port Charges, and the Factor of 
the Defendant the Third, for all the Voyage. 
In Action of Covenant the Plaintiff ſhewed, 

That he failed from London to Cadiz, and there 
hhe paid all the Port Charges, and the Two 
Parts for himſelf, and the other Part for the 

| Defendant; and that the Defendant had not 
repaid his Part. Aſter Judgment, by nibil dicit, 
and a Writ of Enquiry of Damages returned, 

Two Exceptions were taken: 1. That here is 

OE „ 41:4 %: get 


* - we 


4. 


, | 
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not a ſufficient Breach, for the Defendant was 
not bound by the Covenant to pay to the 
Plaintiff the ſaid Third Part, but to the Col. 
lector of the Port Charges; and therefore he 


ought to have {bewed, that the Deſendant had 
pot paid his Third Part, ſed non alloC; for 


when it is averred that the Plaintiff had paid Payment to 
the Third Part, it {hall be intended the De- one, and not 


to another 


within the la- 


ſendant had not paid it, and the Plaintiff was 
neceſſitated in his Default to pay all, otherwiſa 
the Ship ſhould have been ſtay'd in the Port. 
2. It was not alledged, that the Port Charges 
paid by the Plaintiff were paid in this Voyage: 
Per Cur?, It ſhall be intended to be the ſame 
Voyage for Payment in the ſame Ports where 
the ſaid Voyage was alledged to be made. 
dir Tho. Fones 186. Bellamy and Ruſſel, ,- ._ 
Ia Covenant between Grifz:b and Goodban 

a Brewer, declaring that the Defendant cove- 
named with the Plaintiff that he ſhould have all 
the Grains out of the Braſe that he ſhould 
brew . for Ale and Beer, Seven Parts of 
Eight, paying a certain Rate for them, wiz. ſo 
much for the Grains af Beer, and ſo much for 
the Grains of Ale: And amongſt other Brea- 
ches, ſhews that the Defendant callide & ſubdols 
to defraud the Plaintiff of the Benefit of the ſaid 
Contract, had mixed Hops with the Braſs 
Malt that he brewed, fo that the Grains be. 
came bitter and unſerviceable for Fodder for 
his Cows, & fic infregit. Upon non infregit 
pleaded, Verdict pro-Quer?, and moved in Ar- 
relt, that the Breach was not well aſſigned; 
for it was laid, That the Grains were delivered, 
and altho' the Defendant had done ill in ming- 
ling Hops with the Braſe, an Action on the 
Caſe would lie for this Misſeaſance, yet the Co. 
Yenant lies not, for this was performed by — 
eie 1 3 : 0 : &. 
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Delivery, and the Receipt of the Grains, 
Breach afſign- But per Cur, The Breach was well aſſigned, for 
ed within the the Intent of the Covenant was, That the fl a 
. Grains ſhould be delivered without corrupt If 
Mixture, which would render them unſervice. ü 
able; and by this fraudulent Mixture, the De. I ic 
fendant had diſabled himſelf to perform the In. ti 
tent of the — he had broke his Co. a 
Fo venant. Sir Thomas Fones, Rep. 191. Raym. 464. 1. 
_ 7 | Rat 
Covenant to permit the Plaintiff to enjoy 
the Lands, and to take the Rents, Iſſues, and 
| Profits of them; and alligns the Breach, that 
Breach aſſign- ſhe did not ſuffer him to enjoy the ſaid Lands, 
—— but had received the Rents, Iſſues, and Profits 
nant, thereof from the Time of making the Inden. I. 
| ture to the Day of the Writ, & . Per Cur, 
Though he doth not alledge a ſpecial Diftur. 
bance by Entry or otherwiſe, and though he 
aſſigns the Breach generally that the Defendant dr 
received the Rents, e5c. and ſaith not what, yet lei 
it's good; for in Covenant the Breach may be 0 
aſſigned as general as the Covenant, though B. 
not in Debt on Bond for Performance. Cy, {© hi 
2 176, Sims and Smith, Fones 218. iden I P! 
e. | | 
Declaration is of a Covenant, whereby the 
Defendant covenanted to find the Plaintiff with I &" 
Meat, Drink, Apparel, and other Neceſſaries, IR. 
| and does not ſhew in particular what other 
Breach affign- Things were neceſſary ; and the Breach was af. If th. 
ed as general ſigned as general as the Covenant, and ſhews not I an 
— _ _ what other Things are neceſſary, ſo as the Court . 
good. . may judge if it were neceſſary or not. Decla- 
2 85 ration is ill. Cr. Fac. 486. Mills and &þell. by 
3 Lev. 179, contra, Procter and Burdet's Cale. t 


Leſſor 


4 The Law of Covenants, 


Leſſor covenants with his Leſſee . for Six 
Years, That if he be minded to let the Land 
again after the End of the Term, that the Leſ. 
ſce ſhall have the Refuſal before another during 
the Leaſe. He makes a Leaſe to a Stranger 
for 21 Years to commence preſently, and after 
the End of the Six Years, Leſlee brought Action 
of Covenant. It lies not; for tho' it was their. According to 
Intent, yet the Words are, That if after the the Words, 
Term he would let. So that this ſhall not re- and not fc 
ſtrain him during the Term. 2 Rol. Rep. 332. kn 3 
Walter and Mount «gue. ; 


Breach. 


In many Caſes an Endeavour ſhall be efeemed a Breach 
or Forfeiture, tho? it take not full Effect. 


Covenant not to deviſe to any Perſon but 
only to his Sons or Daughters, and he devi- 
ſeth it to a Stranger and dies, and his Execu- 
tor never conſents to the Deviſe; yet it's a Deviſe to a 
Breach, for that he hath done all that was in Stranger a- 


5 | his Power to paſs it away by his Will, and has $i" his Co- 


put it in the Power of the Executor to execute the 1 


it. Burton and Horton, Trin. 3 Fac. B. R. not. 

If Grantee of a Reverſion covenants not to 
grant the Reverſion to F. S. If he grant the On Grant of © 
Reverſion to J. S. by his Deed, altho the Leſ- © Reverſion, 
ſee never attorn, yet this is a Forfeiture ; for cho theLeſſee 
that he hath done his Endeavour to grant it. orn.: 
and put it in the Power of a Stranger to perſect 
it. Burton and Horton's Caſe. Ry 

If Leſſee for Years covenants not to aſſign it, Covenant not 
by which it may come to J. S. and obligeth him -— 2 
to perform Covenants, and after he aſſigns this — wy" 
to F. D. This is a Breach of the Condition, for *. 

| as 


The Law of Covenaunts. 
# much as by this Means it may come to F. 5. 
Cumin and Richardſon's Cafe. 

In Covenant, Plaintiff declares upon a Leaſe 
made by the Queen to G. B. and brought the 
Reverſion to himſelf by divers mean Convey. 
ances, and brought the Term to the Dztendant, 
by a Que Eſtate he hath by divers mean Con- 
veyances in general, concurrentibus iis que in jure 
requiruntur, and aſſigns divers Breaches in not 
repairing of the Premiſſes. The Defendant 
Pleads, Non infregit conventiones. Plaintiff de- 
mars, and Judgment pro Quer. 1. The plead. 
Our Efatein ing a Que Eſtate in a Term in another Perſon, 
a Tecm plea- under whom he claims not, but is a Stranger, is 
good]; for he is not privy to the Eſtate and Con. 
| veyances in a Stranger. 2. The Plea is too ge- 
Plea too gene- neral. I,. Several Breaches being alledged. 
ral in alledg- 2d. Two Negatives may not make a good Iſſue, 
BY _ and the Breach is in non reparando, ideo non in- 
955 fregit, &c. cannot be good. 3 Levinx 19, Pitt 
and Ruſſell, Hill. 32, 33 Car. 2. Rot. 50 3. 3 Hl. 
4. 8. Br. cond 85. there was a Covenant be- 
e the Leſſor and the Leſſee, That the I el. 
enter. and not ſor during the Leaſe might be Four Days in a 
to be put out; Year in the Houſe without being put out under 
he came to Pain of 100 J. and the Leſſor came to enter, 
enter, Leſſee and the Leſſęee ſhut the Doors and Windows: 
— was held, that was no Breach of the Cove. 
dovs, no nant without ſaying, That the Leſſee put him 

Breach. Out; cited Godbolt 75. 6 
In Adion of In Action of Covenant the Plaintiff may aſ- 
Covenant the ſign as many Breaches as he will, tho' not in 
Paintiff may Debt on Obligation for Performance of Cove- 


368 


afignasmany nant ; for in that Caſe there ought to be a Cer- 
tainty, and certainly to be alledged. Cro. Car. 176. 


Breaches as 


he will. Sims and Smith, 


The 


The Law of Covenants, 399 
The Plaintiff aſſigns three ſeveral Breaches; Three Bre- 
he ſhall have Judgment for them wherein the ches aſſigned, 

Breach is well aſſigned, for they are as ſeveral 2 
Actions, eſpecially the Defendant demurring Judgment for 


upon the whole Declaration. Cro. Fac. 5 57. them that are 


Breſſey and Humphreys. well aſſigned, 
Er fic—— is a ſufficient Averment of the E= /c-.. « ſuf. 
Breach. ficient Avers 


Action of Covenant by an Apprentice, and geg. 
affiens for Breach, that the Teſtator of the De- 
ſendant had covenanted to inſtruct the Plain- 
tiff, Oc. and to find him with Meat and Drink 
during the Term; and yet the Defendant, af- 
ter the Teſtator's Death, had put the Plaintiff 
out of his Houſe and Service; & /ic, kept him 
from Meat and Drink: Per Cur', Et fic is a ſuſ. 
cient Averment of the Breach, and it's hut Mat- 
ter of Form, (it was demurred to) 1 Sid. p.216. 
Padſworth and Guy, 1 Keb. 761. Id. Ca. 

In a Charterparty the Defendant covenants Covenant to 


to pay to the Plaintiff 3 J. per Tun for Goods pay fo much 
« imported, and the Breach is aſſigned in not pay- 
Ing for ſo many Tuns and one Hogſhead, which ed in not pay- 


per Tun; 


Breach aſſign- 


omes to ſo much: And upon Demurter, the De- ing for ſo ma- 
laration and Breach is ill in aſſigning Non pay. ny Tuns, and 
ent for the Hogſhead, for the Covenant is only 2 1 * 

o pay ſo much per Tun. Aliter, had it been to . 

ay ſecundum Ratam of ſo much per Tun. 2 Le- 

1 124. Rea and Barnet's Cale. 


Breach aſſigned, Vid. Declaration. 


Teſtator demiſeth Lands, and covenants that 
he Tenant ſhall quietly enjoy without the In- 
erruption of the Leſſor, or any Perſons claim- 
ng under him. Breach is aſſigned, the Deſen. 
lant pleads plene adminiſtravit. The Covenant 

is, 


Where Breach 


not well aſ⸗ 


The Lato of Covenants. 
is, That he ſhall quietly enjoy without the Inter 
ruption of the Leſſor, Fel aliquarum Perſonarum 
clamantiurm per pred” Leſſor bered” vel «ſign ſun 
wel per corum medium conſenſum vel procurut ionem; 
and aſſigns for Breach, that one Michael Clævel 
clamans titulum «a præd Leſſore poſt ea ſcili tali du 
& tunc, did enter and eject him. This Breach 
is not well aſſigned: The Covenant is againf 
all Perſons claiming by the Aſſent, Means or 


Ggned by a Procurement of the Leſſor, but the Breach af. 
clamans titu- ſigned was clamans titularn from the Leſſor 3 now 


Erecutorpays {hall be good, tho the Executor paid Legacde 


Covenant to 
ar ſuch a the Sum of 50 J. payable by one of the ſaid 


in $ Days af. 
ter, Breach af. 


ſigned, that the Bond, and Iſſue thereon, and found pro Quer, 
the Sum was The Replication is inſufficieut, for it might be 


he may claim Title, when as in Truth he had 
no Title from him, and Judgment wes given 
againſt che Plaintiff: Contingent Covenant 


before the Breach, for he oughe to take Security 
to reſung. Term 
Bond with Condition to perform Articles 
which recited where certain Perfons were bon 
to the Earl of Holland, in 8 Bonds, which the 
Earl had aſſigned to the Defendant to his own 
Uſe: Now it is agreed, That the Defendant 
ſhould affign theſe Bonds to the Plaintiff to the 
Plaintiff's own Uſe ; and the Defendant core 
nants that the Money ſhould be paid at the ſe 
veral Days limited by the Bonds, or within 
Days aſter ; and the Breach was a „ that 


r r p oc]. aw-eon- KK... 


Bonds, was not paid the Plaintiff on the Firl 
Day of Mzrch, which was the Day limited by 


paid within the 8 Days after, and alſo the Con 
dition was for Maintenance, and ſo the Bond 
is void. Allen 60, Hodſon and Sir Arthur J. 


. gram, 


Q © =», + od #2, © a 


In 
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in Action of Covenant, not to receive any Sums - 
gbove 100 J. but that all ſuch Sums ſhould be 
paid to Hinton; and allo any Sum received un- 


der 100 J. ie was in convenient Time to pay 


it to Hinton: The B: each was aſſigned in recei- 


ving of ſeveral Perſons 20000 l. and not paying 


it over to Hinton, it is no ſufficient Breach with- 
out ſaying, That he received the Sum of 2 00. 
by Sums under 100 J. or laying the Breach 
ſolely upon receiving the 20000 l. by Sums above 
100 J. by Reeling and Twiſden, 2 Keb. 338, 339. 
Eccleſton and Clypſam, 1 Sand. 15 3. Meſme Caſe. 
The Cafe, Knight and Keech. There were 
mutual Promiſes: and Agreements between the 
Plaintiff and Defendant, which were ſpecially 
fer forth. in the Declaration: In which the Plain- 
tiff alledged generally, That the Defendant v 
per forpnavit agreeamentum ſuum pred”, without 
thewing a particular Breach After Verdict pro 
Luer, Error aſſigned was, That the Breach was 
too general; which being Matter of Subſtance, 
the Right of the Action could not be tried, and 
therefore it is not within any of the Statut es of 
Jeofails: But Judgment was affirmed, becaule 
they are mutual; and where Promites are exe- 
cutory on both Sides, Performance need not be 
averred, becauſe it is-the Counter- promiſe, and 
not the Performance raiſeth the Conſideration. 
Vid. 4 Mod. 183, , | TRIES KY | fy 
Error of a Judgment in Action of Covenant, 
to enjoy a Leaſe for Remainder of a Term to 
come: In Conſideration whereof, the Defen. 
dant covenants to pay an atmual Rent at ſeveral 
Feaſts during the Leaſe. The Breaches aſſigned 


in Non payment of the annual Rent, ad ſeperas ©. 


lis Fefts, during the Reſidue of the Term. Per 
Cur?, it's well enough, as if a Breach had been at 
every Day. Comra in Debt on a Bond to per- 

D d form. 


| form. The Certainty of the Days paſt is not 
neceſſary, eſpecially in the negative Covenant; 
in which it is ſufficient to produce the general 
Words, and the reſt may be given in Evidence: 
And this Breach goes to all the Time paſt, and 
may be pleaded ſo in Bar of any future Action. 
The Damage may be given in Evidence for how 
many Days are, and here it will be intended the 
Defendant paid it at no Day. 1 Keb. 490. Smith 
and Conyers, and 468. 

Oyer of the Condition to perform Covenants, 
whereof one was; The Defendant covenanted 
he was ſeiſed of an indefeafible Eſtate in Fee. 
fimple ; and the Defendant pleads, Covenants 
performed. Plaintiff replies, That he was not 
ſeiſed of an indefeaſible Eſtate. in Fee-fimple. 
Defendant demurs generally, becauſe he ſuppo- 
fed that the Plaintiff ought to have ſhewed of 
what Eſtate. The Defendant was ſeiſed, in re. 
gard he had departed with ail his Writings con. 
cerning the Land in Preſumption of Law, and 

therefore the Plaintiff well knew the Title. Per 

Brexchaſion. C, The Breach is well aſſigned according to 

ed according the Words of the Covenant. | Kay. 14. Gliniſter 

tothe Words, and Audley, and his Caſe before. 

Defendant covenants, That he, his Executors 

and Aſſigns, would repair a Mill let to him: 

And the Plaintiff alledgeth, that the Mill was 

defective in Reparations, and the Defendant, his 

'Executors and Aſſigus, did not repair it. De- 

murrer to the Declaration, becauſe he did not 

alledge that he, nor his Executors, nor Aſſigns; 

Where the for it any of them did repair it, the Action lies 

Breach ought not. It ought to have been in the Disjunctive, not 

1 in in the Conjunctive: And of that Opinion was the 

kk ior Whole Court; and he ſhall rake Advantage of 

in the Con. kus Fault, cho? it was not affigned by the De- 
junctive. murrer. Cro, Elix. 348. Cet and Howe. De 

| eſt 


- 
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 Deſndan covenants 2 Plaintiff to build 
g m Houſe, ſecundum regulas preſcriptas per Statute 
| pro reediſicat ione London; and afligns a Breach, 
that the Defendant did not cover the Cantile. 
| vers with Lead, ſecundum regulas preſcriptas per 
Stat. pred'. Judgment per Default, and Writ of 
Enquiry, and 15 l. Damages. It was moved in 
; Arreſt of Judgment, That the Breach was not 
ſufficiently aſſigned, not alledging in Fact, that 
the Cantilevers ought to be covered with Lead. 
But by Hales, it being ſaid that he did not cover 
them with Lead ſecundum regulas, &c. this is an 
Averment that the Statute fo preſcribes. 2 Le- Av 
vinz 85, Dive and Fenman, 3 Keb. 142. Id. Ca. ſufficient. 


' Rawlins and Vincent. 1 V. & M. B. R. 


If a Man replies according to the Covenant, 
. it's ſufficient ; therefore a Man may aſſign his 
| Breach in the Disjunctive, if the Covenant be fo, 
i Stile: 473. as if the Covenant be, you will make 
r Satisfaction to the Plaintiff or to his Councel, 
0 

17 


the Afligament of the Breach muſt be in the 

Negative, that he did not make Satisfaction to 

the Plaintiff, nor to his Councel. 
5 Breach of Covenant aſſigned in Time after Breach of Co. 
che Action brought, is ill. In Debt on Bond, venant aſſign. 
s BY Defendant demands Oyer of the Obligation, and ed in Time 
1s it was for Performance of Covenants in an In- * — 

* 0 

7 denture, and pleads Conditions performed. is ill. 8 
© Plaintiff replies, and afligns a Breach in Non. 
payment of the Rent, 20 Julii 17 Car. where 
sche Bill was filed, Trin. 17 Car. which Term end. 
x ed 14 Juni, and fo the Breach aſſigned after 
e che End of the Term in which the Bill was filed. 
f -"y 307. Champion and Skipwith, 2 Reb. 106. 
. 8 * 3 


* 
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Action of Covenant on Articles, wheren; 
Breach was aſſigned, That the Defendant did 
nor pay 20 J. during the Time of a Leaſe made 
by the Plaintiff to the Defendant at the feveral 
Days therein mentioned. Error upon this. Per 
Alen, it is ill, and the Breach muſt be aſſigned 
particularly, ſo that the other Party may plead 
to it. Per indbam, it is well enough, as if re- 
ally a Breach had been at every Day. Contra in 
Debt on a Bond to perform, which Twi/den a. 
greed. Judgment affirmed. 1 Keb. 37 1. Smith 
and Conyers. | MEM | 


- | Breach. Volk 


In Debt; the Plaintiff declared of a Deed, 
comprehending divers Covenants ; for the Per- 
formance of which, the Defendant obliged him- 
ſelf in the Penalty of 40 J. and ſets forth, The 
Defendant had broken the Covenants, Defen- 
dant pleads non eff Factum, and found: for the 


Plaintiff It was moved im Arreſt of Judgment, 


That tho? the Iſſue was found pro'Quer', yet he 
having aſſigned no Breach, no Cauſe of Action 
appeared upon the Record, and fo he could not 
have judgment. Indeed, had the Action been 
brought upon the Bond of Performance, and 
non off Fact um had been pleaded, no Breach 


V bere and in heeded to have been aſſigned, for then the De- 


what Caſe Caration is only upon the Bond, without men- 
" Breach need tioning any Thing in the Condition, vid. Raft, 
not be aſſign· Kurr. 162. yet the Court gave judgment for the 
od. Plaintiff, for the Verdict hath aided: theſe De. 
Plex, that the fefts. Tho? the Pleading lie broke, all the Cos 
Defendant yenants would not have been upon a De- 
broke all the murrer, and that for two Reaſons: 1. Becauſe 


Covenants. it ould have been double, in regard the Breach 


of any one of them would have igtitled the * | 
[4 , 
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if to the Penalty. 2. For that ſome of the Co. | 
venants were ſuch as be ought; to have aſſigned 
on a Special Breach, and upon that might have 
been the Judgment of the Court: But the Ver- 
dict hath aided theſe Defets. x Ventr. 114, 126, 
Barnard and Mallet. 
Per Hales, C. J. In this Caſe he conceived the 
Declaration ill on Demurrer, becauſe for a Pe. Fer a Penalty 
nalty a Man can affign but one Breach, and the 5 
Condition Precedent muſt be averred; but be- — i F 
ng generally alledged, that he had not periorm- 
ed any Covenants, it's only multifarious, which 
is aided by taking Iſſue on von eff Factum; which 
the Court agreed, and that the Merit of the | 
Cauſe is tried, and ſo it's aided by the late Stat. Stat. 15Cor.2. 
17 Car. 2. c. 8. Judgment pro Quer, 2 Keb. 766. « 8. 


; Breach by Conſtruction. 


A Covenant not to aſſign a Thing in Action 
to any Perſon or Perſons whatſoever. An Af 
fgnment in Equity, is a Breach of the Covenant; 
for in Law no Aſſignment can be of a Thing in 
Action, therefore the Intent of the Covenant 
_ be of or an Aſſignment as can be, and 
at is in Equity. Raym. 459, 460, 461. 
Plaintiff - Thar the Defendant had 
covenanted to pay him ſo much Money as he 
ſhould expend for Repairing and Victualling a 
Ship for him; and avers, That he had {ſpent 
300 J. in Repairing and Vieualling of it, and 
that he gave the Defendant Notice of it ſuch a 
Day; and for Non- payment, brings the Action. Where a Spe- 
Defendant demurs, becauſe he had not averred — of 
a Special Breach of Covenant. But per Cur, nec not be 
this hath been often over · ruled. Stiles, p. 31. /c ayerred. 
non tenuit con vent ionem in hoc. * 


„ 
* 
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In ſome Caſes In ſome Caſes à Man need not be very par- 
on need not ticular in aſſigning of a Breach. A Breach was 
1 rag aſſigned for not Repairing the Mill and the Mill. 
ſigning a Banks, and for not leaving the Mill. ſtones, and 
Breach. did not ſhew in what Vill the Mil- Banks were; 

and need not, for it ſhall be intended to be in 

the ſame Vill where the Mill is; and ſhews not 

whether it was a Corn-Mill, or a Fulling Mill; 

but that is all one, the Breach being aſſigned for 

not Repairing, SIPS ©. 


Note, There were Three Breaches aſſigned, 
and the Pefendant having demurred to the 
whole Declaration, the Plaintiff ſhall have Judg- 
ment wichout Queſtion for them wherein the 
Breach: was aſſigned, for they are as ſeveral 

Actions; and indeed they were all well aſſigned. 


Cro, Fac, 357. Breſſey and Humphreys, Devant. 
City of” Exeter verſus Clare. | | 


A Covenant In Debt for Rent, Defendant pleads a Co- 
- — ſame venant in the ſame Indenture in Bar of the 
| pleaded inBar Whole Rent, That in caſe of Land. charges the 
of the reſt, City covenanted to abate 40 /. per Annum fo 
| Tong as they continued. Plaintiff demurs. Per 
; Cur”, This is only a Plea as to ſo much, not to 
Reciprocal. the whole Rent. Alſo ld held this a recipro- 
' "cal Covenant alſo : Sed per Cur, being in the 
fame Indenture, it's pleadable as an Agreement 

mb of fo much; and Judgment pro Quer-. 

ch. 331. 5 

| 5 The Breach was aſſigned in ſuch a Houſe, 
Parcel Præmiſſorum to him aſſigned, and faith 
not Præmiſſorum Predimiſſorum (there being di- 
| vers 4 excepted in the Leaſe, and this 
Premiſs & might be Parcel of the Things excepted): But 

. | 66-5 — 
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and ſhall not extend to any Lands not dimiſſa. 


Cro. Car. 221. Congbam and King.” 
Covenant is, That A. and B. and C. ſhall pay, 


and the Breach aſſigned was, That the Defen- 


dant did not pay: He need not ſay, Nor any 
of the others: And the Court allowed this Dit- 
ference. If the Action had been brought againſt 
all, then the Non. payment in all ſhall be ailedg- 
ed; otherwiſe, if againſt one only, it ſufficeth 
__ he hath not paid. Latch. 50. Confablc's 

Tho? the Breach be not alledged fo full and 


tor entered, inſtead of, Quod idem tamen le Teſt a- 
for, &c. Cro. Fac. 383. Lady Platt's Caſe. * 
It ſufficeth to ako 
the Covenant is. 
Leſſee covenants to repair the Houſe well 


| formal, yet it may be good: As Licet the Teſta. Lc. 


40 


n the Breach as general as It ſufficeth to 
aſſiga the 


Breach as ge- 
neral as the 


from Time to Time, during the Term; and at Covenant is. 


the End of the Term, to leave the ſame well re- 
paired to the Leſſor: And aſſigns for Breach, 
That he did not leave it well repajred at the 
End of the Term. The Breach is good, tho' he 
doth not ſhew in what Point it was not well re- 
paired ; But if the Defendant had pleaded, That 
at the End of the Term he had delivered it up 
well repaired, then if the Plaintiff will aſſign 
any Breach, he ought to ſhew in what Point 
particularly it was not repaired, fo as the Defen- 
dant might give a particular Anſwer to it. Cro. 
Fac. 170. Hancock and Feild, Ney 123. 


So the Defendant let the Manor of S. by 8 


Indenture for 10 Years, and covenanted that he 
had lawful Right and Eſtate to let it for that 
Term ; and afligns for Breach, That he had not 
Right nor lawful Eſtate to let it, and fo broke 


his Covenant, It's well aſſigned, tho? it is not 


ſhewed chat they had an Eſtate, nor how the 
Dd 4 Leſſor 


— 


eclaration 
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Leſſor had anv Right, or that a Stranger had 
ejected him by Title: For the Covenant being 
general, the Breach may be aſſigned as general 
as the Covenant; and it ſies not in the Plain- 
tiff's Notice, who had the rightſul Eſtate: But 
the Deſendant ought to have maintained, That 
he was ſeiſed in Fee, and had a good Eſtate to 
demiſe; and then the Plaintiff ought to have 
ſhewed a ſpecial Title in ſome other. Cro. Jar. 
304. Salmon and Bradſhaw, and 9 Rep. 60. b. 
Leſſor covenants, That he was then lawfully 
ſeiſed in Fee of an Indefeafible Eſtate. Plaintiff 
in his Declaration in facto dicit, that at the Time 
of the making of the Indenture he was not law- 
fully ſeiſed in Fee, and ſo he had not performed 
the ſaid Covenant. Defendant pleads non eff 
Fuctum; the Breach is well aſſigned, tho? he 
ſhews not that any other was ſeiſed, becauſe the 
Covenant is general, ſo the Breach may be al. 
ſigned as general, eſpecially as this Caſe is, 
where the Defendant has made the Declaration 


Ne Je good by good by bis pieading von eſt Factum. So he al- 
bieading Nev 10Ws the Breach, if it had been his Deed. Cre. 


eff Faftur, 


Fac. 369. M—— and Ballet. L 

hut in Cro. Fac. 486, Mills and 4fteiPs Caſe, 
the Declaration is of a Covenant, whereby the 
Defendant covenanted to find the Plaintiff with 
Meat and Drink, and other Neceſſaries, and 
doth not ſhe in particular what other Things 
were neceſſary, and the Breach was aſſigned as 
general as the Covenant, and it was adjudged 
ill. becauſe he ſhewed not what were Neceiſa- 


4 
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4 good Breach may be aſſigned, rho not direftly within 
1 the Words. 


By Covenant in a Charterparty, the Parties 
mutually covenant, That the Maſter of the Ship 
(who is the Plaintiff) ſhall pay two Parts of the 
Port-Charges, and the Factor of the Defendant 
the third for all the Voyage. In Action of Co- 
renant the Plaintiff ſhews, That he failed his 
Ship from London to Cadiz, and there he paid 
all the Port- Charges, and the two Parts for him- 
ſelf, and the other Part for the Defendant, and 
that the Defendant had nor repaid him his Part. 


Aker Judgment by Nihil dicit, and Writ of En- 


quiry of Damages returned, theſe Exceptions 
were taken. 

1. That here is not any ſufficient Breach, for 
the Defendant was not bound by the Covenant 
to pay to the Plaintiff the third Part, but to the 
Collector of the Port-Charges, and there he 
ought to have ſhewed that the Defendant had 
not paid his third Part: Sed nom allocatur: For 
when it is averred, That the Plaintiff had paid 
the third Part, it ſhall be intended that the De- 


fendant had not paid it, and the Plaintiff was 


neceſſitated in his Default to pay the whole, 
_ the Ship ſhould be ſtayed in the 
ort. | | 
2, It is not alledged that the Port-Charges 
paid by the Plaintiff, were paid in this Voyage. 
Per Car, It ſhall be intended to be the fame 


Voyage. Sir Tbo. Fones, p. 186. Be and 
Ruſſel ; and ſo it = be a good Bean tho 
not directly within the Words, as is the Caſe 
of Goodhand and Griffth, Sir Tho Fones 19x, The 
Declaration was, That the Defendane ( who 
F | was 
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was a Brewer) covenants with the Plaintiff, that 
he ſhall have all the Grains'that- ſhould proceed 
out of the Copper that he ſhould brew tor Ale 


or Beer, ſeven Parts in eight, paying a certain 
Rate for them, (that is to ſay ) ſo much for the 


Grains and Beer, and ſo much ſor Ale; and 
amongſt other Breaches, ſhews that the De- 


fendant, ſ«bdele & callide, to defraud the Plain- 


tiff of the Benefit of the ſaid Contract, mixed 


Hops in the [ Braſe, or Malt | that he brewed; 
fo that the Grains became bitter, and unſer- 
viceable Fodder for his Cows, and ſo a Breach, 
The Defendant pleaded Non infregit, and had a 
Verdict. It was moved, that the Breach was 
not well aſſigned, for that the Grains were de- 
livered ; and tho the Defendant had done ill 
in mixing the Hops, yet no Action of Cove. 
nantz lies, for this was performed by the Deli. 
very, and received Part of the Grains, and 
Action of the Caſe would lie. Per Cur, The 
Breach is well aſſigned, for the Intent of the 
Covenant was, that the Grains ſhould be deli. 
vered without any coriupt Mixture which 


ſhould render them unſerviceable, and fo he 


bad broke his Covenant. Sir Tho, ones 191. 


Per Stat. 8 & 9 M. 3. c. 11. In all Action 


aſter 25 March 1697. proſecuted in any of the 


King's Courts of Record, vpon any Bond or 
Penal Sum for Non-performance of Covenants, 


The Plaintiff the Plaintiff may aſſign as many Breaches as he 
may aſſign as ſhall think fit; and the Jury at the Trial ſhall 


many Brea- 
ches as he ſhall 
think fic. 


and may aſſeſs Damages for ſuch of the ſaid 
Breaches ſo aſſigned, as the Plaintiff at the 
Trial ſhall prove broken, and the like Judg- 


ment ſhall be entered on ſuch Verdict, as hath 


been uſually done in ſuch Action; and if Judg- 
ment ſhall be given for the Plaintiff upon De- 
murrer, 


fo roties quot ies, and the Defendant diſcharged 
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nurrer, Conſeſſion, or Nibil dicit, the Plaintiff Judgment pre 
ypon the Roll may ſuggeſt as many Breaches Daeimuff on 
ehe ſhall think fit; upon which ſhall iſſue 57.50 

a Writ to ſummon a Jury to appear at the or Nihil aivie; 
Aſſizes in that reſpective County, to enquire the Plaintiff 
of the Truth of every one of the faid Breaches, on the Roll 
and to aſſeſs Damages accordingly ; and the — — 
Juſtices of Aſſize ſhall make Retorn thereof to Wit of Ea. 
the Court from whence the ſame iſſued. In quiry of Da- 
caſe the Defendant after ſuch Judgment en- mages. 
tered, and beſore Execution executed, ſhall 

pay into Court ſuch Damages ſo aſſeſſed, and 

Coſts of Suit, a Stay of Execution ſhall be en- 

tered upon Record. 

Or if by reaſon of Execution executed, the 
Plaintiff, or his Executors, or Adminiſtrators, 
ſhall be fully paid all ſuch Damages, together 
with his Coſts, and reaſonable Charges, the 
Body, Lands, and Goods of the Defendant, 
ſhall be forthwith diſcharged, and the Satiſ- 
lation entered upon Record. 

Yet ſhall ſuch Judgment ſtand, and be as a The Judg- 
farther Security to anſwer to the Plaintiff, his ment ſhall 
Executors, Cc. ſuch Damages as ſhall or may En fur- 
be ſuſtained for farther Breach of any Cove t fuer > 
nant in the ſame Deed or Covenant contained ; Damages for 
upon which the Plaintiff, c. may have a Scire a further 
fac upon the ſaid Judgment againſt the Defen. Bre«ch ; and 
dant, his Heirs, Tertenants, Executors or Sire fac. 
Adminiſtrators, ſuggeſting other Breaches, and 
to ſummon them to ſhew Cauſe why Execution 

all not be awarded upon the ſaid Judgment; 
upon which there ſhall be the like Proceedings, 
as aforeſaid, and upon Payment of Damages 
and Coſts, Proceedings to be again ſtayed, and 


out of Execution. 
Action 


The Law of Covenants: 
Action of Covenant on Articles, wherein 
Breach was aſſigned, That the Defendant did 
not pay 20 l. during the Time of a Leaſe made 
by the Plaintiff to the Defendant, at the ſeve. 
veral Days therein mentioned. Which by 4 
len is ill, and the Breach muſt be aſſigned par. 
ticularly, fo that the other Party may plead to 
it. Windham ſaid, it's well enough, as if really 
a Breach had been at every Day. Contra in 
Debt on a Bond to perform, which Twi/dn 
agreed. This was in Error of a Judgment in 
Durham : Judgment affirmed, 1 Keb. 371, 
1 Lev. 78. and 1 Keb. 468. Vide Smith and 
Conters. | 
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" CHAP. XIII. 
4 Pleading : Vide Sparſim, under each Title. 


to N Oyer of the Condition it was for Per- 
lly formance of Articles, and then he pleads 
in the Articles, and that he had performed them. 
en The Plaintiff prays, that the Articles irrotulentur 
in in bc verba; which being done, the Plaintiff 
71, Edemurs generally, and now ſhewed for Cauſe, 
nd That the Defendant in pleading the Articles 
had omitted Part of them. Et Opinio Cur? was 
zpainſt the Defendant; for perhaps the Plain- 
iff would have aſſigned a Breach upon the 
Things omitted, of which he is deprived by 
this Means. 3 Lev. 50. Hudſon and Spier. H. 33 
Car. 2. C. B. Rot. 421. 

Covenant upon Indenture of Leaſe, and aſ- 
ſigns a Breach in Nonpayment of the Rent, Debt for Rent 
according to the Covenant in the Indenture. upon Inden- 
Defendant pleads ni debet. Plaintiff demurs ge- ture, the Plea 
nerally, C per tot Cur nil debet is no Plea in of 1 delet not 
this Caſe upon the Indenture. 3 Lev. 170. 8. 
Tyndall and Hutcbenſon. 

In Covenant upon Warranty of Lands for Where ie 
Years, the Plaintiff ought to ſhew what Eſtate muſt be ſhew. 
dw Right he which enter d into the Lands had £9 hat E- | 
at che Time of his Entry; and it is not ſuffici- — — 
nt to aver, that he had good Title. 2 Sand. 178, ed into the 
7, 180, 181. Worton and Hele. Idem Caſus, Land had at 


1 Keb. 301, 1 Mod. 66, 1 Lev, 30x. — of 


\P. 


If 
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la Demurrer If Action of Covenant be brought, and di. 
vpon the vers Breaches be aſſigned, and ſome are good 
D 

$ 


— <3" hc and others ill; if the Defendant demur upon 

kit ſhall have, the entire Declaration, the Plaintiff ſhall hay, 

Judgment for Judgment for thoſe Breaches which are wd 

the Breaches aſſigned, and ſhall be barred for the Reſidue. 
well aſſigned. 2 Sand. 380. on Pinkney's Caſe. | | 

Debt for Rent upon a Leaſe for Year: 

Defendant pleads in Bar a Covenant per the 

Leſſor, that the Leſſee ſhall deduct fo much 

Covenantin for Charges. Per Cur', The Covenant being 

the ſame Need in the ſame Deed is well. pleadable in Bar, the 

3 ia Thing being executory, and the Party ſhal 

Rent: and not be put to a Circuity of Action, and to 

why. bring Action upon his Covenant. 1 Lev. 152, 

Fohnſon and Car. : | 

If a Man let Land to me by Indenture 

which is the Land of J. S. who is then alf 

ſeiſed of the Land, and afrer I enter upo 

J. S. who aſter re-enters, whereupon [I bring 

my Writ of Covenant, the Leſſor cannot {a 

that I was not in the Land by his Demiſe, ab 

though 1 was a Diſſeiſor to J. S. by my Entry; 

Leaſe by E- for the Leſſor is eſtopped to ſay this, in alif 
lioppe!. much as this was a Leaſe by Eſtoppel again 

him. 1 Roll, Abr. 874. Stiles and Herring. 

The Plaintiff declares upon an Indentun 

dated the th of Sepr. 1657. whereby the D 

fendant covenants, That he and one 7. 

would deliver to the Plaintiff ſo many Maundii 

of Salt-petre at ſuch a Rate before the 20th aliff 

October next enſuing, the Plaintiff paying | 

much a Maund ; and to the Performance ther 

of, the Defendant binds himſelf in 500 l. Dea 

fendant demands Oyer of the Deed ; and it api 

ears that between the ſaid Covenant and t 

Obligation there is a Proviſo, That if the Dt 

fendant ſhould between that and the 9 

af 
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ober be dilabled by the Sea, &. to deliver | 

the Salt-petre, then che Deed {hould be void. 

Defendant pleads, That he had prepared the 

wee petre, and that the Boat wherein it was put 

ens caſt away. Plainciff replies, That the De- 

ue. ſendant had ſufficient Salt. petre over and above 

bat was caſt away. Iſſue thereupon, and 
Wound pro Quer. Per Cur', The Action is Aion 

brought upon the Covenant, and not upon the brought up- 

Penalty, and the reciting of the Penalty is but on the Cove. 

lulage. 2. The Declaration is ſufficient nod * 

without Recital of the Proviſo, according to —— | 

Ugbered's Cafe, and the Defendant ought to 1a Covenant 

plead the Proviſo. Raym. 65. Elicot and Blake. with a provifs, 

(2. Devant, © the Declara- 
Debt on Bond conditioned to perform Co. tion good 

denants, one of which was for Payment of fo _— — 

— upon making ſuch Aſſurances. Proviſe ; 

The Defendant pleads he paid the Money at q 

ingſoch a Day, but does not mention when the pay — 

Aſſurance was made, that it might appear to making Aſſu- 

the Court that the Money was immediately rances, De- 

Mpaid purſuant to the Condition; and for that —— 

Neaſon the Court were all of Opinion, That g; nent, but 


hat Plea was not good, and Judgment ſor the — ay, 


daintiff upon Demurrer. 2 Mad. 33. Duck and ces were made. 
mcent, - 

Defendant Lane married Dudly Gory Daugh- 
r of the Plaintiff, and had 3000 J. in Mar- 
rage, and covenants within a Year to make 
an Aſſurance of Lands, within the Realm of 
gland, of the Value of 400 J. per Ann. to 
ir Arthur Gory for a Jointure, in ſuch Manner 
w Sir H. Nlverton and Serjeant Crew ſhall de- 
nile. Defendant pleads in Performance of this 
:ovenant, That at ſuch a Time he was ſeiſed 
f 400 J. per Ann. and he informed Sir Artbur 
ry of it, and that Sit Artbur did not require 
3 him. 
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him to make the ſaid Jointure. This Plea is ill 
for Four Cauſes: 27 51 


1. He ought to have given Notice to Sir H 
Teiuerton and Ser jeant Crew, becauſe they 
are named: Aliter, liad it been as the Coun. 
cel of che ſaid Sir Aribur ſhould appoint, 
then it ſhould have been given to the 
Party. | 


Place of No- 2. He ſhews not the Place of Notice, and 
tice iſſuable. that is iſſuable. 


3. He ſhews not where the Lands lie, whe: 

ther in England, or not. 
Plead that he 4. He ſaith he was ſeiſed of a Freehold, but 
was ſeiſed of ſhews not of what Eſtate, and perhaps it 
« Freehold, was only for Life. 2 Roll. Rep. 333. Sir Ar. 


-— — - © thur Gory and Sir Robert Lane. 


ate. In Action of Covenant, the Plaintiff declared 
upon the Indenture of Covenant; and the Co- 
venant was, That a Ship ſhall go with the next 


. fair Wind, and that the Merchant ſhall pay ſo 
Traverſe ma- much for Freight. Deſendant ſaith, by Way of 
terial. Traverſe, That he did not go with the nen 


fair Wind. And per Cur?, The Traverſe is not 
good, for that which is material ſhall be tts. 
verſed, and that is, that the Ship did not go at 
all. Popb 161. Conſtable and Clobery. Latch 12 
Idem Caſus. 
Warrantis Warantia Charta depending, is no Plea in Co. 
Charts de- venant, for they are of different Nature; ons 
| R no js real, and ſhall bind the Land which the Leſ 


for had at the Time of the judgment; the 
other is perſonal, and for which he only ſhal 
have Dammages. Tv. 139. Hob. 3. 1 Roll 
Rep. 25. meſme Caſe. . 


il. in Debt on Bond for Performance of Cove- Defendane 
nants, if the Defendant plead: generally the _ Pere. 
H Performance of the Covenants, and the Plain- grew. 
ey ciff doth demur generally upon it without ſhew- Plaintiff de- 
in. ing Cauſe of Demurrer, Judgment ſhall be murs general. 
ar, | given according to the Truth of the Caſe; for N., How - 
he that Default of Pleading is but Matter of Form, * 
and is aided by Stat. 27 Elix. But if any of ven — 
nd the Covenants be in the Disjunctive, fo as it is Pleading of 
in the Election of the Covenantor to do the Covenants in 
1c- one or the other, then it ought to be ſpecially the Disjun- 
pleaded, and the Performance of it, for Qive, 
but otherwiſe the Court cannot know what Part 
5 it bach been performed. 1 Leon. 311, Oglethorp 
Aj. and Hide. | DP. 
Requeſt is traverſable in Covenant, where Requeſt where 
1 | + Covenant is to be performed upon Requeſt. traverſable, 
2 Leon. 5, 
Covenant was, That whereas E. T. had bar. 
* gained to the Plaintiff a-Cloſe; and whereas the 
laid E. T. hath already morgaged to F. S. divers 
OY Lands in G. whereby the ſaid Cloſe is morgaged, 
eu or ſuppoſed to be morgaged, to redeem and 
NY ſet free the ſaid Cloſe by a Day. Defendant 
YE pleads, the Cloſe was not morgaged, Er ſic dicit 
A quod clauſum prod? fuit redemptꝰ liberat' & exonerat. 
12. Plaintiff replies, That the Cloſe was morgaged 
to J. S. and found for the Plaintiff upon this 
Iſſue. Per Cur', It is a good Replication, tho 
he ſaith not Quod pignorat fuit to the ſaid F. S. 
ind not redeemed, for it might be redeemed 
before the Day. The Defendant hath offered 
a particular Point in ſue, that it was not mor- 
gaged; and the Plaintiff anſwers it when he 
laich it was morgaged, and need not alledge that 
it was not redeemed ; for there ſhall never be 
intended any Redemption, becauſe the Deſen- 


I dant pleads it was not morgaged. A ſpecial 
E e Plea 


ans The Law of Covenants. 
The Phintif Plea in Bar is always anſwered with a ſpecial 
need norto. Replication in the Point alledged. The Dif. 
— ference is, ſuch Pleading ſhall be good after 
oine put in Verdict, but not if demurred to. Tel. 24. Bayh 

Iifue by the and Taylor. Cro. El. 899. meſine Caſe. 
Defendant. Averment of Performance, where it muſt or 
need not. Vid. x Lat. 249. & hic ſub Tit. Re. 


leafe. | 
Concord pleaded. ; 
Covenant upon Indenture, by which the 
Defendant covenants to permit the Plaintiff to 

receive 100 J. per Ann. Rent, whereof 60 l. 

Ann. for Payment of a Debt, the Reſidue to 
be paid by the Defendant, and afligns a Breach 
in Diſturbance by the Detendant to receive the 
Rent. Defendant pleads a Concord between 
the Plaintiff and Defendant, that each of them 
ſhould deliver his Part of the Indenture to the 
other to be cancelled into the Hands of a Third 
Perſon, and that each ſhould be exonerated of 
Concord not all Actions upon the Indenture ; and avers, the 
pleadable, if Defendant delivered his Part to the Third Per- 
— fon. Plaintiff demurs, and Judgment for him; 
Parts. for Concord is no Plea, if it be not executed on 

both Parts. 3 Lev. 189. Ruſſel”s Caſe. 

Leſſee covenanted for him and his Afligns 
to repair and maintain the Houſes in Repara- 
tion from Time to Time during the Term, 
and ſhews that che Leſſee aſſigned all his Term 
to the Defendant, and for Default of Repara- 
tions after the Aſſignment he brought the 
Action. Defendant pleads, That after the De- 
cay he made ſuch a Concord that the Plaintiff 
mould have 30 5s. and ſuch Goods, in Satisla- 

Action ction of that Deſtruction, &c. and ſhews it to 
_ rg be executed, It — demurred; for the 0 
ction being grounded upon a Deed, cannot 
not be dif. © 8 upon 4 „ Cann 
2 by a dilcharged by a Deed. But per Cur, The Plez 
cr | 


I 
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The Law ok Covenants, 419 
is good; for it is not pleaded in Diſcharge of 
the Covenant, but only for the Damages 
which are demanded by reaſon of the Breach 
of the Covenant, and the Covenant remains : 
And this Plea ſounds only in diſchatge of the Where a Pa- 
Defendant, and is not like to the Caſe of an rol Concord 
Obligation with a Condition, which cannot be 
diſcharged by a Contract, for there it is a Du- 
ty certain. And in every Action where only 
Amends is demanded by Way of Damages, 
Accord executed is good Bar in Diſcharge of 
them. Cro. Fac. 49. Alden and Blayne. 

Action of Covenant to perform Articles, and 
pay Money ; Defendant pleads Payment of 
the Money (s J.) after the Day, which the 
Plaintiff accepted in Satisfaction of 50 l. which Plea not good 
not being pleaded by Way of Accord and by Way 
Satisfaction of the Covenant is ill, wherein of Accord 
Damages alſo are recoverable. Iſſue was for — 
the Defendant, who pleaded it. But per Cur', 
There being a full Iſſue on an Affirmative and a 
Negative ic is well enough, as if it had been 
pleaded in Satisfaction of Breach of Covenants. 
And here it's Tantamount, being in Satisfaction 
of the Thing covenanted to be done, and no 
Repleader was awarded, but Judgment proDefen. 
dant, 1 Keb. 2 10, 246. Matthews and Raymond. 

A Man made a Leaſe of Land for Years by 
Deed, and covenanted, That the Lefſee and 
his Aſſigns ſhall enjoy it during the Term. 
Leſſor makes the Defendant his Executor, and 
dies. The Leſſee afligns over his Term. A 
Stranger enters upon the Aſſignee; the A-. 
ſignee takes 401. in Satisfaction of his being 40 l. accepted 
ejected of the Aſſignor, and afterwards brings in Satisfa&ion 
Action of Covenant againſt the Executor of of his being 
the Leſſor, the Defendant. The Defendant ejected, & 
Ee 2 plüwKkeads 


* 
+ * 
* *Y 
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In 2 Actions, 
one againſt 
the Aſſignor, 
and the other 
againſt the 
Executor of 


the Leſſor. 


To be a Deed 
of Diſcharge. 


The Law of Covenants; 


pleads.the Acceptance of the 40 J. of the Af. 
ſignor in Satisfaction of the Wrong done to him, 
in Bar of the Action. Plaintiff demurs. Rolls + 
Here are Two Covenants, one of the Leſſor, 
and one of the Aſſignor, and therefore the 
Party may have Two Actions ; and therefore he 
is not here barred to bring this ſecond Action, 
though he hath barred himſelf by the Accep- 
tance of the 40 J. from bringing Action againſt 
the Aſſignor, and the Defendant hath not 

leaded that the 40 J. was, given in Satisfaction 
of the Covenant, for then it had been other- 
wiſe. - Stiles 300. Whitway and Pinſent. 

» Without a Deed, becaule this enures as a 
Releaſe of the Covenant, which may not be 
without a Deed. But in Satisfaction and Perfor. 
mance of a Thing to be done, Accord with 
Satisfaction is a good Plea without a Deed, 
And in Blake's Cale, Payment of Money is no 
Plea in diſcharge of a Bond, but in diſcharge 
of Money to be paid by Bond. So pleaded in 
Peto's Cale, 9 Rep. and becauſe Accord with Sa. 
tisſaction was pleaded in Satisfaction of the Entry 
and not ofthe Covenant, it was held a good Plea. 
Dodderidge admitted, That it ſhall not be a good 
Plea for the Two Entries made after the Accord, 
becauſe as to them the Covenant was not broken 
at the Time of the Accord; but it is clearly good 
for the firſt Entry before the Accord, and the 
Plaintiff cannot have Judgment for the other 
Two Entries upon this Action: And Judgment 
pro Deft”. | 

In Covenant, Plaintiff aſſigned a Breach in 
not paying 81. per Ann. and, 2. In not 
purchaſing Lands worth 100 J. Deſendant 
pleads Accord, and that he had paid Part, and 
{zith not how much. Per Cur, Accord is a 


good Plea to a Covenant to pay a Sum certain, 


Or 
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or an Obligation when joined with other 


„Things uncertain 5 but this Accord not men- 
tioning what Part he had paid in certain, is void. 

» 2 Keb. 5. Oatram and Relſton. 

: Covenant brought by the Heir in Reverſion 

e | againſt the Executor of Tenant for Life, for 

„ Breach of a Covenant in the Teſtator in not 

- | repairing an Houſe. Defendant pleads, the 

t I Teſtator died 19 March, and that the 224d of Concord 
t March, concordat” & agreeat fait inter le Plaintiff pleaded. 
n i and Defendant, that the Defendant ſhould ' 


quietly depart, and leave Poſſeſſion to the Plain- 
aff; and in conſiderat inde the Plaintiff agreed 
to diſcharge him of the Breach in non reparand: 
And ſhews, that on the 25th of March he did 
quietly depart, and ſhews an Excution of the 
Concord as he ſuppoſed. Plaintiff demurs, 
Plea is not good, becauſe the Time is uncer- 
tain upon this Agreement when he ſhall de- 
part; and although the Defendant ſhews he did 
depart within Five Days after, yet this ſhall not 
aid the firſt Uncertainty ; for the Concord is 
the Foundation of the whole, which ought to 
be certain when it ſhall be performed. Nl. 124. 
Sanford and Cutcleft. oof 
Accord with Satisfaction by Deed {hall be 
a good Plea in diſcharge of a Covenant, as well 
before Breach as after, becauſe it is an Action 
meerly perſonal, wherein Damages ſhall on- 
ly be recovered. Palmer 110. Roberts and 
it i Stoker, | 
| Leſſor covenants, That his Leſſee ſhall en- 
in joy his Leaſe peaceably during his Term, and 
ot that the Leſſor ſhall not make any Entry upon 
nt him during that Time. The Leſſor enters 
d Three Years after, and the Leſſee brought 
a Action of Covenant, and alledgeth Three 
n, | Ee 3 Breaches 
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422 The Law of Covenants. 
Accord with Breaches. Defendant pleads Accord with $a. 
Satisfaction tisfaction in Performance, and Satisfaction of 
— — this Covenant after the firſt Entry, and before 
10 a good Ba; the Two other Entries. Per Heughton, Accord 
ſo if je be be. with Satisfaction is no Plea in diſcharge of a 
fore, ifthe Covenant. 

Covenant be- In Covenant, the Breaches aſſigned were, 
1 That the Houſes were not in repair, that the 
but in 44 Locks were taken away, and that the Hedges 
Caſes there were broken down, and the Ditches unſcour d. 
ought. The Defendant pleads an Agreement made 
between the Plaintiff and him, That he ſhould 
employ a Workman Three or Four Days in 
and about the Repairing the Houſe, which 
ſhould be a ſufficient Satisfaction, and that he 
employed a Workman, &c. Upon this Plea they 
were at Iſſue, and a Verdict for the Defendant, 
Exceptions were taken in Arreſt of Judgment; 
1. Where Accord and Satisfaction is pleaded, it 
muſt be real; but in this Caſe, it was no more 
than the Defendant was obliged to do. 2. There 
are ſeveral Breaches aſſigned, and the Defen- 
dant has only anfwered the Repairs of the 
Houſe; and fo it is a Diſcontinuance in Plead. 
ing, which is not aided by a Verdict. 4. The 
Satisfaction is uncertain, wiz. to employ a Man 
to work for Three or Four Days; and for 
theſe Reaſons, Judgment was ſtay'd. 
Curia. In Covenant where Damages be 
uncertain, and to be recovered, as in this 
Caſe, a leſſer Thing may be done in Sartisfa- 
&ion, and there Accord and Satisfaction is a 


My good Plea; but in Action of Debt upon a 


Bond, where the Sum to be paid is certain, 
there a leſſer Sum cannot be paid in Satisſaction 
of a greater, 4 Mod. 88, Adams and Tapling. 


Action 
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The Law of Covonants. 


Action of Covenant to Articles and 
Payment of Money: The Defendant pleaded 
Payment of the Money after the Day, which 
the Plaintiff accepted, which being not pleaded 
by Way of Accord and Satisfaction of the 
Covenant, wherein Damages are alſo reco- 
verable, is ill. Hil. 13 Car. 2. B. R. Raymond 
and Matthews. 72 

Bar by Accord in Satisfaction, the Concord 
was pleaded to be in Satisfaction of the Cove- 
nants before any Breach of Covenants: This is 
no — Bar; for the Covenants being created 
by Deed, may not be diſcharged but by Deed; 
but Accord with Satisfaction is a good Plea in 
Satisfaction and Diſcharge of Damages in Co- 
venants broken, and Judgment given according- 
ly againſt the Opinion in Rabbet and Stoker's 
Caſe, 2 Rolls Rep. 187. Vid. 2 Cr, 99. Alden 


and Blagues. 4 Pal. 110. Robards and Stoker's 


Caſe. 

Debt on Bond for Performance of Cove- 
nants in Articles of Agreement; in which it 
was recited, That whereas the now Defendant 
had found out a Myſtery in colouring. Stuffs, 
and had entered into a Partnerſhip with the 
Plaintiff for the Term of Seven Years, he did 
thereupon covenant with him, that he would 
not procure any Perſon to obtain Letters Patents 


within that Term, to exerciſe that Myſtery 


alone. Defendant pleaded, he did not procure 
any Perſon to obtain Letters Patents, Cc. 
The Plaintiff replies, and aſſigned for Breach, 
That the Defendant did within that Term pro- 
cure Letters Patents for another Perſon to uſe 
that Myſtery alone for a certain Time, Et hoc 


petit quod inquiratur, &c. Defendant demurs ; 


I. The Plaintiff ſets not forth what Term is 
contained in the Letters Patents; But per Cur, 
— 04 He 


423 


The Law ok Covenants. 

He being a Stranger to them, need not. 2. He 
| hath pleaded both Record and Fact together, 
for the Procuring is the Fact, and the Letters 
Patents are the Record, and then he ought not 
to have concluded to the County. Bur per Cur, 
The Procuring is the Matter upon which the 
Breach ariſeth, and not the Letters Patents; 
ſo that it was improper to conclude, Prout patet ll fe! 
per Record*. 3 Mod. 79. Clerk and Hoskins. lin 
Action of Debt; Defendant pleaded it was at 
for Performance of Covenants, and that he U 
hath performed all, not ſhewing forth the In. I 4: 
denture. To which the Plaintiff demurred, as P 
Syderton verſus Nicherton, and Day verſus Lambert, NN 
expreſly he muſt ſet forth; which the Court Il te 
agreed to, and made it as a Rule. 1 Sid. 97,  { 


1 Keb. 380, 415. Lewis and Bull. + n 

t 

In other Pleadings, - 
| | 


Deed of Covenant on the: Demiſe of an t 

Houſe : The Count is only quod fregit, and 

non eſt factum is pleaded, and Iſſue is, quod non | { 

eſt factum. Here is no particular Breach aſſign. : 

ed, but only he declares generally quod fregit, 4 

it being a Deed with Covenants (and not an 
Obligation generally), and a Peine Subſequent on 
Non performance thereof: But being after a 

Verdict, as Raj. Entries 162. it's well enough, 
BH a Certain Sum being demanded | in Debt], the 
T Fhe Want of Want of a Breach is ſupplied by Non eſt. factum, 
2 a Breach ſup- upon the late Stat. 17 Car. 2. 2 Keb. 754. Bur- 
Plied by Now yard and Michell. Vide the Caſe, 1 Vent. 114, 


en ad. 126. Vide ſupra Tit. Breach. 


Covenant 


nt 


The Law of Covenants, | 425- 


Covenant was brought, for that the Defen- Covenant to 
dant did not pay a Rent with which the Land — 
was charged. Defendant replies, he was to lad 3 
enjoy the Land ſufficiently ſaved harmleſs, and * enjoy the 
anſwers not the Breach. Per Tot. Cur, It's an Land ſuffici- 
ll Bar, x Brounl. 22. Cowling and Drury. ently ſaved 

In Action of Covenant to deliver Iron, De. barmleſs. 
fendant pleads Two Pleas iſſuable, viz. A De- 
livery of the Iron according to his Covenant; 
and by the Third Plea he pleads a Concord. 

Upon this the Plaintiff demurs generally, Et 

dicit quod placitum prædictꝰ eſt minus ſuſſicien, &c. 

Per Cur, This is a Diſcontinuance of all the Diſcontinu- 
Matter; for this Word [ Placitum] is uncertain ance. 
to which of the ſaid Three Pleas it ſhall refer; 

ſo as to Two Pleas pleaded the Defendant re- 
mains unanſwered; and if it ſhall be taken that 

this Word | Placitum goes to the laſt Plea only, 
becauſe the pleading of the Concord is only 

the Matter doubtful in Law, the other Two 
Pleas being only iſſuable, againſt which it's not 

to be preſumed, that the Plaintiff would tender 

a Demurer, then the Plaintiff not coming to Iſ- 

ſue on the other Two Pleas, nothing is done 

as to them; ſo the Record is imperfect, and by 
Conſequence a Diſcontinuance of all the whole 
Matter. Tel, 65. Middleton and Cbeeſman. . 

Covenant againſt Aſſignee of Leſſee for Entry of the 
Years, and Leſſee covenants to build an Houſe Leſſor pleaded 
upon the Land within the firſt Ten Years, not good, to 
and that he aſſigned over his Term. Aſſignee (109 
pleads, the Leſſor enter'd, and had Poſſeſſion Iouſe. 
tor Part of the Ninth Year. Per Cur', He | 
ought to ſhew that he would not ſuffer him to 
build, and then the Covenant had been diſ- 
charged. Godb. 69. Baker and Ferwell. 

Warrantia Chart# depending, is no Bar in 
Action of Covenant brought for Eviction; 

Fraction 


The Law of Covenants. 


Fraction of Covenants, and Warrentia Charts, 
ate of different Natures. Telv. 139. 

Scire facias of a Judgment: Defendant pleads, 

That before the Judgment and Hanging the 

Suit, the Plaintiff covenanted with him by the 

Deed now ſhewed, that if he obtained Jude- 

ment, and the Defendant on ſuch a Day paid 

him 100 J. that he would not ſue in Exe- 

cution, and the Judgment ſhould be void; and 

pleads he had paid the 100 J. accordingly, and 

demanded Judgment. Plaintiff demurs, and 

Where Reme. it was adjudged to be no Plea ; for he cannot 

dy, not by make the Defeaſance of a Judgment before it 

Plea, but by be given, but his Remedy is only by Writ of 


7 Co- 
— ol co. Covenant upon the Indenture, Cr. El. 837, 


Gage and Shurland. . 
If a Man be bound to perform all the Co- 
Of pleading venants in an Indenture, if all are in the Af. 
affirmative firmative, he may plead Performance of all ge. 
Covenants, nerally, but if any be in the Negative, he ought 
negative Co- to plead to them ſpecially, and to the reſt gene. 
— z in Tally; ſo if any of them are in the Dis junctive, 
— he may ſhew which of them he had performed, 
Aive. and if any are to be done on Record, he ought 
to ſhew it ſpecially. Doctor Plot 58. 1 I. 
303. b. Vide Tit. Covenants Conjunctive and 
Disjun&ive, and Covenants Affirmative and Ne. 
\ gative. Vide Tit. Bonds to perform Covenants, 

Pleading. | 
I leaſe to A. for Years rendring Rent, A. de. 
On a Deviſe, viſeth his Term to B. who aſſigns it to C. and 
Plea that he I bring Action of Covenant againſt C. decla- 
entered vir- ring that B. entered virtute Legations, not ſay- 
* 1 ing that the Executor of A. aſſented to the Le- 
not che Exe. gacy: Yet this was adjudged good, a Verdict 
cutor of 4. being againſt the Defendant, for it ſhall be in- 
aſſented to tended after Verdict; but it had been bad if he 


che Legacy. had demurred to the Declaration. Cr. Car. 222. 


* 
4 
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Declares, That the Plaintiff covenanted 
to go with a Ship to D. in Ireland, and to take 
280 Men of the Defendant's, and bring them 
to Jamaica; and the Defendant covenanted to plea which 
have the 280 Men there ready, and to pay for anſwers bus 
the Paſſage of them 5. a Man; and faith, the to Part only. 
Defendant had. not the 280 Men ready, but 
that he had 180, and he took them and carried 
them, and the Defendant had not paid for 
them. Defendant pleads he had the 280 Men 
ready, and tendered them to the Plaintiff, and 
that he would not receive them ; but ſaith not 
any Thing to the Carriage of the 180 Men, 
nor to the Non-payment for them ; and be- 
cauſe it was not a Plea to the whole, Judg- 
_ pro Quer. 1 Lev. 16, 17. Tompſon and 

eel, 

A latter Covenant by a ſecond Indenture 
cannot be pleaded in Bar to the former ; but 
the Defendant muſt bring his Action on the laſt 
lndenture. 2 Vent. 218. 

Debt on Bond to perform Covenants in a 
Leaſe : Defendant covenants that he would not 
deliver the Poſſeſſion to any but the Leſſor, or 
to ſuch Perſons that ſhould lawfully evict him. 
Defendant pleads, That he did not deliver the *© 
Poſſeſſion to any but ſuch who lawſully evicted 
him. Plaintiff demurs : It was objected that the Negative 
Plea Was a Negative Pregnant; he ought to have pregnant. 
ſaid, Such a one lawfully evicted him, to whom 
he delivered the Poſſeſſion; or that he did not 
deliver the Poſſeſſion to any. But the Deſeti- 
dant ſaid, The Plaintiff had not aſſigned any 
Breach, and fo cannot have Judgment; for he 
ought to have replied, and aſſigned a Breach. 
Againſt which it was ſaid, He having pleaded 
an ill Plea, had neceſſitated the Plaintiff to put 
himſelf upon the Judgment of the Court * 

bo 
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the Plea, Nlv. 78, 152, 153. Per Cur, The Plea 
Plea good, is good, purſuant to the Words of the Covenant 
purſus' to being in the Negative; and that the Plaintiff 
the Worss of ought to have replied, and aſſigned a Breach 
the Covenant, 2 : ) 
and che Plain Which he having not done, cannot have Judg. 
tiff in his Re. ment. I Lev. 83. Pullen and Nichols, | 
plicatinto Covenant upon a Conveyance of Lands, 
aſſigz a where the Vendor covenants, that he was ſeiſed 
Breach. in Fee; and afligns for Breach, that he was 
not ſeized in Fee, and ſo uon tenuit convent ionem 
ſuam. . Defendant pleads, non infregit convent ionem 
ſuam; and upon Iſſue joined, Verdict pro Quer. 
It was moved in Arreſt of Judgment, that this 
Iſſue on Two was not any Iſſue, conſiſting of Two Negatives 
Negatives. only; ſcil', that he was not ſeiſed in Fee, and 
non tenuit conventionem of the Plaintiff's Part, 
and non infegit conventionem of the Defendant's 
Iſſus argu- Part, Per Cur', It is an Iſſue, though but ar- 
mentativeand pymentative and informal ; for if he had not 
informal. broken his Covenant, he was ſeiſed in Fee; 
and if he was not ſeiſed in Fee, he had bioken 
Informal Iſ his Covenant, and it is not all immaterial; and 
ſues cured af· informal Iſſues are cured by Verdict, though 
rer Verdikt, i mmaterial Iſſues are not. Pit and RuſſelFs Cale. 
immaterial * 
not. Covenant and Breach aſſigned in not repairing 
of Houſes, and ſeveral other Things. The 
Defendant pleaded, Non infregit conventionem, 
Plaintiff demurs, The Plea was ill, becauſe 
no good Iſſue may be taken upon Two Nega- 
tives; alſo this Way of Pleading is too gene- 
ral, 1 Lev. 183. Walſingbam and Comb. 
Action of Covenant is brought for Two 
Breaches; as to one a good Bar is pleaded, the 
Plaintiff thail not have Judgment. Palm. 1 10. 
Tender plead. If A. covenant wich B. to pay to him 101 
ed without after Michae/mas, and before Eaſter, in Debt 
faying, Uncor? upon this Covenant; if the Defendant pleads, 
pri. that within the laid Time he tendered to the 
Plaintiff 
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Plaintiff the ſaid 10 J. and he refuſed it, yet this 
is not good without ſaying Uncore priſt. 2 Rolls 
Abr. 5 23. Newton's Cafe. | 

In Action of Covenant, that it ſhould be 
lawful for the Plaintiff to have and enjoy for the e 
Term of Nine Years; and that he might en- — 
joy from 1664, which was Two Years before the Time of 
the Sealing and Delivery of the Deed. Dyer 240. ſcaling the 
Defendant-pleads, The Plaintiff was not di. Deed. 
ſturbed ab & poſt the ſealing of the Deed. 
Plaintiff demurs. Becauſe no anſwer is made to 
the Time paſt, Judgment pro Quer. 2 Keb. 291. 

Lews and Gellion. 

Action of Covenant to pay Money, 30 /, 
when it ſhould be raiſed out of the Eſtate of 
Anne D. Plaintiff fers forth, that 100 J. was 
raiſed out of the Eſtate of Anne D and that 
yet he had not paid the 30/, Defendant pleads 
Non infregit conventionem. Plaintiff demuts. Wo. 
Per Cur, This no Anſwer, nor a good Plea, 
but the railing the 120 /. muſt be anſwered; af. 
ter Verdict it had been good enough. Judg- 
ment pro Quer. 2 Keb. 342. Brightwell and 
Dewty, 

In Covenant the Defendant pleads general 
Performance. It is no Plea ; Non damnific* 
ſhould have been pleaded, or how he had quiet- 
ly enjoyed. 2 Keb. 77. 

Covenant and declares, That the Leſſee for 
Forty Years demiſeth to the Defendant for 
Twenty Years, rendring 16 J. per Ann, Rent, 
and that the Defendant covenanted to pay it; Leſſor grants 
and that after he in the Reverſion of Forty the Reverſion, 
Years afligns his Term to the Plaintiff, to — 
whom the Defendant attorns, and aſſigns a nants to Leſ. 
Breach in Nonpayment of 16 /. for the Rent of ſee before 
one Year due at Lady. Day, 24 Car. 2. Defen- Breach. 
dant pleads, That betore any Rent became ** 

2 the 
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the Leſſor releaſed to him all Covenants. Plain. 
tiff demurs. Term Mich. Jones and Rainsford, 
being only in Court, this Releaſe was good 
to bar the Action, being before any Breach: 
But Term Paſcb. being moved again, and the 
Court being full, Judgment was given for the 
Plaintiff, for they will intend the Action 
brought upon the Reddendum, which is a Co- 
venant in Law, and runs with the Reverſion at 
Common Law before the Statute H. 8. and 


| paſſeth by the Grant of the Reverſion ; ſo that 


the Leſſor may not releaſe it after Aſſignment. 

2 Lev. 207. Middlemore and Goodale's Cafe is 

u - a Collateral Covenant. Harper and Burgh'; 
e. 


Debito md, Action of Covenant to ſave harmleſs from 


where ill in 


Pleading. 


Suits and lawful Eviction. Defendant plead; 
Performance. Plaintiff replied, J. S. took out 
a Wric of Hab fac poſſeſſionem out of B. R. di. 
bito modo Execut”, and by Vertue thereof enter'd 
on the Poſſeſſion of the Plaintiff, and did ex: 
pel and amove him. Defendant demurs. Judy. 
ment pro Defendant ; for debito modo is ill, and 
not ſufficient without ſhewing Particulars. As 
in Debt for Rent, to ſay, that a debito modo de. 
manded, is ill. 1 Keb. 379. Nicholls and Pullen. 
Where a Covenant in the ſame Indenture 


may be pleaded in Bar for Rent. Vid. 3 Reb. 331 


Et ſupra Tit. Breach. 
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CHAP. XLIIL 
Pleading. Eſt oppel, 


Aron and Feme make a Leaſe for Years by 
Indenture, rendring Rent; and it is co- 
venanted between the Parties; and the Leſſee 
covenants, That he will pay a Couple of Ca- 
pons at Chriſtmas to Baron and Feme, and to 
the Heirs of the Husband, and alſo will ſerve 
them for two Days in every Harveſt. The 
Husband dies, the Wife brought Action of Co- 
venant, The Defendant cannot plead, that the 
Wife at the Time of the Leaſe had nothing, but 
ſhall be eſtopped by the Indenture. 1 Rab. Abr. 
872. Braerton and Evans. 

If one leaſe to me by Indenture the Land of 
J. S. who is then ſeiſed alſo of the Land; and ab 
ter I enter upon 7. S. who re · enters, upon which 
I bring a Writ of Covenant: Leſſor cannot ſay 
I was not in the Land by his Demiſe, for he is 
eſtopped. 1 Roll. Abr. 874. Styles and Herring. 
Cro. Fac. 73. | 

Debt on Bond to perform all Covenants con- 
tained in ſuch an Indenture : In Debt upon this. 
Bond, the Defendant may not ſay, there is not 
any ſuch Indenture, but he is eſtopped. 

In Debt on Bond, wherein the Condition is 
to perform all Agreements now ſet down by 
F. S. The Defendant may ſay no Agreement 
was then fet down by F. S. for this compre- 
_ a Generalty. P. 15 Fac. King & Perſe- 
V 


A Demiſe for ſix Years, if J. S. fo long ſhall 
lire: Leffor covenants, That he hath —_— — 
smile 


: 
| 


The Law of Covenants. 
demiſe the Tenements according to the Effeq 

of the Leaſe, and Breach aſſigned that he had 
not Power to aſſign. 


1. He need not to aver that J. S. is alive. 

22. The Plaintiff need not ſhew what Perſon 
hath Intereſt or Eſtate in the Lands, and it; 

more proper for the Defendant to ſhew it, 


Brownl. 


Action of Covenant for not repairing an 
Houſe. Defendant pleads Performance, and 
after rejoins, he was ouſted by a Stranger. Pe- 

Departure, Cur, It's a Departure. 1 Keb. 662. Paine and 

Foſter, . | ; 

2 declared, That he held the Office of 
Vice-Chamberlain to the Queen Dowager, and 
that by Deed produced in Court, he agreed | 
with the Defendant for the Sale of the ſaid Of , 
fice z but by the ſaid Writing, the Defendant W , 
obliged himſelf that the Plaintiff ſhould have and i - 
receive, during the Life of the Plaintiff, divers - 
Penſions and Salaries belonging to the faid Of A 
fice, and that the Defendant ſhould receive no Rs 
Part of them: And then ſets forth, That the De. 
fendant at his Procurement, was admitted into f 
the ſaid Office, and enjoyed it; and that there 5 
were ſix Years in Arrears of a certain Salary be. b. 

| longing to the ſaid Office, due and payable to 

the Plaintiff according to the Agreement, which 
the Plaintiff had not received, nor the Deten- 
duant paid him: Licet ſæpius requiſitus, and ſo he 
broke the Covenant. Deſendant pleads, That 
he from the Time of the Agreement, to the 
Time of the Writ, had permitted the Plaintiff to 
receive the Profits of the ſaid Office according- 
ly, abſque hoc, that the Defendant received any I n 
Profits of the ſaid Office. Plaintiff demurs, be. I 


cauſe 
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cauſe the Defendant traverſed Matter not alled- 
ged ; and per C, the Travers was not good: 
and upon this Agreement the Deſendant was not 
bound to pay the Money grown due for the 
Profits of the Office, to the Plaintiff, but was 
only reſtrained from meddling with them, and 
to leave them to be received by the Plaintiff, 
2 Vent. 79. Killegrew and Sawyer. 

In Debt on Bond to perform Covenants in In- 
denture of Leaſe. Defendant pleads, That before 
the Original purchaſed, the Indenture by Aſſent 
of che Plaintiff and Defendant, cancelled and 
avoided, and demands Judgment, Si adio. Per 
Cole, clearly the Plea is not good, without Aver- 
ment that no Covenant was broken before the 
cancelling. 2 Brownl. 167. 

la Covenant for not Repairing, -and Breach 
ſhewed, that the Houſe was burnt down thro? 
the Negligence of the Defendant, Cc. and that 
he did not repair it. The Defendant traverſed, 
That it was not burnt down, prout. It's an ill 
Traverſe ; for the Defendant's not repairing, 1s 
the ſubſtantial Part, and the other is but Induce. 
ment. 24 Car. B, R. Allen and Reeve. 

Covenant to pay Money on Articles. De- 
fendant pleads Payment after the Day, of 5 l. in 
Satisfaction of 50 J. This is ill Plea ; but it may 
be pleaded in Satisfaction of a Breach of Cove- 
nants, 1 Keb. 245. 

In Action of Covenant the Defendant cannot 


plead, that the Plaintiff tempore quo nibil babuit Nil habuit 
in Tenementu, tho ſuch a Plea in Action of Debt in Tenementis. 


for Rent is good, it cannot be pleaded in Cove. 
nant for a Sum in groſs. 2 Vent. 99. Clark and 
Peppu. 

Later Covenant by a ſecond Indenture can- 
not be pleaded in Bar to the former; but the 


Defendant muſt bring his Action on the laſt In- 
Fi denture, 


ger de 


The Law'of Covenants. 
denture, if he will help himſelf, 2 Ye. 217, 
218, 
| Debt on Bond to perform Articles. Defer: 
dance pleads Performance. Plaintiff alledgeth 
= —— to J. S. ſecundum formam Articu- 
ndant — becauſe the Payment 

is oe fledged wo'bo any. Artie in the faden 
ture. Per C, The Bar is ill by Performance, 
not ſetting forth the Indenture, and the general 
Replication is enough without ſetting forth 
the Indenture ; and the Defendant might have 
taken Iſſue in his Rejoinder, That there was no 
ſuch Article; and then the Plaintiff on Demur. 
rer could have no Judgment: But by alledging 
4 Breach he hath waved the ill Bar, that did not 
ſec forth the Indenture. 3 Keb. Lee and Pig fly. 

Covenant to render an Account of the Pro- 
fits of the Lands, what he expended in Repara- 
tions being deducted. He pleads, he expended 
900 J. in & circa reparationem Premiſſorum, & 
alia onera neceſſaris; and ſhews not what in par- 
eicular. Ergo, It is ill 1 Sand. 4 Parker and 
Thorould, 
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What Releaſes ſhall be 4 good Bar of Covenant a, or 

* 5 not, 


Ovenant from one, and his Heirs and AC. 
 figns, - for further Aſſurance with 7. S. 
J. S. conveys theſe Lands to F. D. F. D. as AC 
ſignee, brings an Action for not levying a Fine 
upon the Plaintiff *s Requeſt. Defendant pleads 
a Releaſe from F.S. dated after the Commence- 
ment of the Suit, Per Cw", The Breach being 
in the Time of the Aſſignee, and the Action Covenantee 
brought by him, and fo attached in bis Perſon, not to releaſe 
the Covenantee cannot releaſe this Action, after — 
wherein the A{gnee is intereſted and alſo tho A nn 
the Breach was in the Time of the Aflignee, yet brought. 
if the Releaſe had been by the Covenantee be- 
fore any Breach, or before any Suit commen- 
ced, it had barred the Aſſignee from bringing 
this Action. Cro. Car.5 04. Midlemore and Googale, 
r Roll. Abr. 411. 553 1% | 
Condition for Performance of i Covenants ; Tho! Cove- 
Tho' the Covenants broken be releaſed, yet the nants broken 


Bonds remain under Forfeiture, Hab. p. 268. be "leaked, 


If before the Breach of any of the Coyvenants, 2 


the Obligee releaſeth the Covenants, and after. Forfeiture. 
wards one of the Covenants is broken, the Obli- 
gation is aot forſeited; for there is not now any Obligee reles - 
Covenant which may be broken, and ſo the Obli- ch _ 1 
gation diſcharged; but if che Releaſe had been pines © 
_ after the Covenant broken, «liter. 3 Leon. Aftet Breach. 
9. 111 0 = _— 
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The Plaintiff aſſigned a Breach in Non repa- 

rando. The Defendant pleads, The Plaintiff had 

acquicted and diſcharged him of all Reparations. 

Plaintiff demurs. Per Cur?, This is an Acquit- 

tance and Diſcharge of the Reparations for the 

Time paſt as well as the Time to come, and a- 

mounts to as much as if he had releaſed that Co- 

venant ; but the Covenant being broken, that 
Diſcharge ſhall not take away the Action on the 
Obligation which was once forfeited. 3 Leon. 

69. . Lon | | | 
Covenant was, That if B. will be his Wife, and 

Future Cove- marry him, if B. ſurvive him he will give to her 
nant, not re. 300 J. B. alledges, They were married, and that 
leaſed by the 14, died worth ſo much after his Debts and Lega. 
* 1 cies paid, and A. enters into a Bond to a third 
tot and Co- Perſon to pay it. It is apparent that this Debt is 
venantee. not due during the Coverture, but ought to be 
paid after his Death to the Wife: And Mindbam 

produced a Record of Thompſon and Clarke's 

Caſe, which was adjudged in this Court, as ap- 

pzars by the Roll, Hill. 17 Fac. Rot. 1155. The 

Caſe was briefly this: A Man promiſeth, That 

in Conſideration fuch a Woman would marry 

him, to leave to her 00 l. They are married, and 

the Husband dies; and aſter the Wife makes her 

Executors, and dies: Executors of the Wiſe bring 

Debt againſt the Adminiſtrators of the Husband, 

alledging he died worth ſo much, his Debts and 

Legacies being paid. Defendants demur, and 

Judgment was pro Quer?, That they: ſhall recover 

the Debt. Which is a ſtronger Caſe than the prin- 
Covenant Pal Caſe; for here was an Obligation to a third 
before the Perſon, but here the Debt was founded upon 
-Breach of it, the Contract. Glinn C. J. Covenant before the 
may be relea- Breach of it, may be releaſed by the Name of 


— 1 Covenant. The Court would not * 


venaut. 
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Debt gone, 2 Sid. 59. The Caſe of Smith and 


Stafford was cited on the other ſide, Hob. 216. 
which was, the Teſtator promiſed if A. wou d 
marry him, and he died before her, to leave her 
worth 100], and then ſays, that ſhe married lim. 

Verdict pro Quer. It was moved in Arreſt of 
Judgment, That the Promiſe was releaſed by the 

Marriage in Law. Againſt which it was object. 

ed, That this Action could not riſe during the 

Coverture, for it was not to be performed till af. 

ter the Death of him that made the Promiſe; But 

however, it is a Promiſe preſently, and the Lieu 

or binding of the Promiſe is already in force, 
and he might have releaſed it before Marriage by 

the Word Promiſe, but not by the Word Action; 

and what might be releaſed actually, the Mat- 

riage releaſeth. and of that Opinion was Hobart: 

But it was adjudged the Promiſe was not relea- 

ſed. Vid. Her. F. 12. 


When and by what Words a Covenant ſhall be relea- 
ſed. Vid. 2 Mod. 281. 


If A. covenants with B. That C. ſhall pay ol. 
yearly to D. D. may not releaſe this to C. in dil- 
charge of the Covenant, for that he is a Stran- 


ger to the Covenant; for when a Man binds Covenant to 
himſeif that a Thing ſhall be performed to a — o 
Stranger, he hath taken it upon him that the * r. 


Stranger ſhall accept it. 2 Roll. Abr. 402. Quick 
and Ludborough, 

This Caſe is reported in 3 Bulſt. The Cove- 
nant was, That a Stranger ſhould pay 87. yearly 
to one of the Covenantees, and to one Frances 


oyner a Stranger. Frances Foyner took to Huſ- 
— one Bucks, who releaſed this Payment. Per 


Cur”, It is no good Releaſe : It is neither a Debt 


Ff z | or 


\ 
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or Duty in the Party to whom the ſame is to be 
paid by the Covenant, and a Releaſe doth not 
operate but upon an Eſtate, Intereſt or Right, 
note of which is here : In this Caſe a Diverſity 

was taken between where a Man is Party to a 
Covenant or Condition, and where he is a Stran- 

get: If he be a Party to whom the Performance 

15 to be made, and he refuſeth, it is a good Plea 

to plead the Refuſal. Alirer where the ſame is to 

be done to 4 Stranger who refufeth, for it was 

his Folly to bind himſelf to do a Thing which 

he cannot effect. 3 Bulſt. ä 

A Releaſe of all Demands is no Bar in an 

Action of Covenant afterwards broken. Cro. 

Fac. 487, 170. Field and Hancock. | 

| F. N. doth covenant with F. S. by Indenture, 
By Releaſe of to pay bim 40 J. yearly for 21 Years, and after 
of all Actions. F. S. doth releaſe to J. N. all Actions; the 
whole Covenant is not diſcharged, only the Ar- 

rears; becauſe the Covenant is executory, year- 

ly to be executed during the Term of 21 Years, 

or he may have ſeveral Actions of Covenant for 

every Time it is behind; for nothing ſhall be 

diſcharged by the Releaſe of all Actions, but that 

which was in Action, or a Duty at the Time of 

the Releaſe made. Rhodes Serjeant, put a Caſe 

which he vouched to be adjudged, 4 Elix. If a 

Man covenant with F. S. That if he will marry 

his Daughter, that then he will pay him 20 J. if 

a Releaſe were made by J. S. before the Mar- 

riage, the ſame will not determine the 20 J. if 

be marry her aſterwards, becauſe it was not a 

Duty before che Martiage. Godb. p. 12, 2 Cro. 

171. F I * * n N 
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What ſhall be ſaid a good Releaſe of Covenants, © 
| or not. | | 

The Teſtator of S. covenants with the Plain- pjeafe where 
tiff, Not to intermeddle, fue or moleſt the Plain- it extends nor 
tiff, or demand any Account of G. Father of to the whole 
Mary Wife of the Teſtator Sterling, who had Covenant. 
deviſed all his Perſonal Eſtate to the Plaintiff in 
Truſt for the Uſe of the Wife; and afligns for 
Breach, That Sterling in his Life-time, in the 
Name of him and the ſaid Mary his Wife, had 
ſued the Plaintiff in the Exchequer-Chamber by 
E»gliſh Bill, touching the ſaid Perſonal Eſtate, 
and had cauſed him to expend 300 J. Defen- / 
dant pleads a Releaſe made after the Death of 
Sterling to himſelf, by himſelf and the ſaid G. 
and the ſaid Mary, then his Wiſe, of all their 
Right, Title and Demand in all the Brewing- 
Veſſels, and all the Perſonal Eſtate of che faid 
Sterling, according to the Cuſtom of London, or 
otherwiſe. Plaintiff demurs generally : And per 
Cur, This Releaſe ſhall not bar the Action of 
the Plaintiff ; for this extends only to Goods in 
Specie, claimable by the Plaintiff, and other the 
Releaſors, and not to the whole Covenant of S. 
and this was the apparent Intent of the Parties. 

Sir Tho, Fones 104. Morris againſt Wilford, Exe- 
tor of Sterling ; but this Cafe is more fully re- 
ported in Levinx. 2 | E 

Morris brought an Action of Covenant againſt 
V. Executor of S. declaring, That S. by Deed 
covenanted with 44. the Plaintiff, not to ſue or 
moleſt A. touching the Eſtate of G. Father of 
the Wife of S. who had deviſed all his Perſonal 
Eſtate to M. the Plaintiff, in Truſt for the Wife 
of S. and aſſigned the Breach, That after ſuch 

| Ff 4 Cove- 
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Covenant, S. in his Life time, iti the Names of 
him and his ſaid Wife, ſued MA. now Plaintiff, Who 
in the Exchequer by Engliſh Bill, touching that II Pl 
| Perſonal Eſtate, and cauſed 24. to expend in I bi 
that Suit 3004. The Defendant pleaded, That Em: 
| aſter the Death of S. (the Defendant's Teſta» K lex 
tor) MM. now Plaintiff, and Mary late Wife of S. Ie 
and Daughter of G. by their Deed releaſed to I 
the now Defendant, all their Right, Title and Eun 
Demand in the Brewhouſe, releaſed to the De. I nc 
fendant, totum eorum jus titulum, clameans © de- Ml lis 
mand al Brewhouſe of S. and to all the Brewing. 
Veſſels, and all their Claim and Demand to the Þ vo 
Perional Eſtate of S. virtute conſuetud Civitati WW re 
London? vel alit q ; modo, Plaintiff de- ca 
murs. Per Cur”, This Releaſe is not any Bar th 
in this Caſe by the general Words; and being Im 
made to particular Purpoſes, the particular Pur- 8. 
poſes ſhall guide the general Words, and extends | a 
not to foreign Matter, (videlicet) Damages to m 
be recovered for Breach of Covenant with the ch 
Plaintiff, altho' he be Executor of S. 2. Re- BC 
leaſe of all Demands to the Perſonal Eſtate of S. 
will not bar V. the Plaintiff, becauſe at the le 
Time of the Releaſe he had no Right to demand | I: 
any Part of the Perſonal Eſtate, but only to have { 
Action againſt the Perſon, 2 Levinx 214. Mor. t 
7g and Wilford. E 
U the Qbligee covenant with the Obligor, 11 
Covenant not who is bound to perform Covenants not to mo- Þ tl 
5 — leſt 2 — — 3 a Day; This is not J 
en any Suſpenſion of the Debt; for the proper it 
wg Senſe of the Woids is, to have Covenant 3 1 
nur 2 Releaſe, if he ſye before the Day, and not to make it a t 
Releaſe. 1 Rob. Abr. 939. Dowſe and 7 fre, t 


Foxes 194. | 


Articles 
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f Articles were made between Commoners, 
F, bow many Beaſts each were to put in, and the 
t plaintiff and Defendant were two. Covenant 
n brought, againſt the Defendant for putting in 
t more Beaſts. Defendant pleads a general Re- Releaſe of 
eie, and amongſt other Things of Obligations, Giger 
5, N obligatoria ſcripta. Now tho' the Word Obl:- 2 
o gcoria extend ex vi ter mini, to any Writings tends. 
d onder Seal: But per Cur', this Releaſe extends 
. 5 to diſcharge the Covenant. Ray. 3 92. Cart. 
- age. | 
Jo 3— to three, who had bought an Ad- 
e row ſon, That it is free from Incumbrances. One 
is nleaſeth to the other two: Quer, If they two 
can bring Action of Covenant without naming 
r I the third Perſon that releaſed ? Per Rolli, They 
g may, for after this Releaſe it is as a Bargain and 
r= © Sale to them two only; and in Action brought 
js a gainſt them two, they may plead a Feoffment 
o made to them two only, without naming the 
e EWthird , who releaſed. Marſh 176. Hayward's 
- Caſe, 6 Rep. 79. | 5 
. In mutual Promiſes, the Plaintiff agrees to re- 
e leaſe his Equity of Redemption in two Cloſes : 
d In Conſideration whereof, the Defendant aſ- 
e fumes to pay 7 /. to the Plaintiff. He releaſeth 
r. che Equity of Redemption by Deed, and at the 

End of the Deed makes a general Releaſe upon 
„ Action brought for the 71. Defendant pleads 
> chis Releaſe. Per Cur', The Releale ſhall not be Releaſe not to 
t © a Diſcharge of the Duty, which was created by diſcharge a 
r it: So Porter and Philips, Pal. 218. 2 Cro. 627. 1 
it The Defendant in Conſideration that the Plain- *. 
a tiff would allow to the Defendant 7 /. Rent due | 
„ do bim upon Demiſe, and would make a Letter 
of Attorney to him to ſue a Bond made to the 
Plaintiff, and that he will releaſe to the _ 

ane 
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dant all Actions and Demands ; the Defendant 
promiſed to the Plaintiff, That if he did not re. 
ceive the ſaid Debt, that he would pay it to the 
Plaintiff, and then he avers Performance parti. 


cularly of his Part. Aſter Verdict pro Quer?, it 


was moved in Arreſt of Judgment, that by the 
Releaſe the Promiſe was diſcharged. Curia con. 
tra, Becauſe the Releaſe is Part of the Conſide- 
ration which induced the Promiſe 3; and alſo, 
the Promiſe is to do a future Act, which may 
not be releaſed by a Releaſe of all Actions and 
Demands. Laut. 249. 
Covenant not to ſue an Obligation before 
' Michaelmas : This is no Releaſe, nor to be 
pleaded in Bar; but only a Covenant, and the 
Party put to his Covenant if he be ſued in the 
interim, as Was adjudged in Deux and Fro 1 
Caſe, Mich. 36 & 37 El. B. C. for it was not t 
Intent of the Parties to make this a Releaſe, 
21 H.7. 27. but a Covenant not to ſue me on. 
nino, peradventure goes to a Releaſe, and may 
be pleaded in Bar as the Judges ſaid in the Cak 
afor elaid. g * 


CHAP. XLV. 
Where to be tried. 


de- U Ond for Performance of Covenants in an 

D Indenture. The Plaintiff aſſigned the 

reach, That the Defendant himſelf by the ſame 

identuure covenanted, That the ſaid Houſe was 

charged of all former Eſtates and Incumbran- 

s: And further ſhewed, That the Defendant 

ad made a former Leaſe of the ſaid Houſe to 

. B. in the County of Warwick. To which the I. icd at the 
Jefendant ſaid, Thar, tempore dimiſſionis, he was Place where 
vithir Age; and upon Iſſue, it was tried in the the Incum- 
zurity of Warwick, and good, and need not be — * 
d where the Wric was brought. 4 Leon. 167. 1 

In Action of Covenant the Caſe was, That 

he Plainriff was the Apprentice of the Deſen- 

lant, and the Deferidant had covenanted to in- 

raft him in ſuch a M yſtery. Which Covenant 

was im Middleſex, and for not inſtructing him 

drought his Ackion there. Defendant pleads 

Departure in London out of his Service. Plain- 

it demuts. It was prayed, That the Action 

might not be removed into London, notwith- 

ſtanding the Breach laid there. The Jurors are J 
bound to find this Matter, tho' in a foreign 3 
dunty. 6 Rep. 47. Per Cur', The Action ſhall A gien 97 
ot be removed. In this Caſe ye ought to take : 

a Writ of Enquiry to tax Damages in Middleſex. 

2 Sid. 60, 118. Dixon and Williams. 1 Keb. 816. 

cited Vide. 8 . 


. —_ 7+, 


In 
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In Action of Covenant in Londen on Bottom 
ree : The Defendant pleads, the Ship was cat 
away at Falmouth, in a Foreign County: Ty 
which the Plaintiff demurred, it being a tranſ. 
tory Action and Plea, as Dixon and William! 
Caſe ſupra, where the Defendant ſwore his Plc 
of the Departure into London, and judgment 
for the Plaintiff there affirmed in a Writ of Ex. 
ror. Coleman pro Defendant, by Traverſe of th 
ſame Matter in the Declaration, cannot alter the 
Place: Contra, if it be new Matter; which 20 
cords with the Count, and ariſeth from the Co 
venant it ſelf, Sed Curia contra, and Dixon; 
Caſe is unanſwerable : The old Books are af 
Coleman cited, 1 Keb. 8 16. Collins and Sander, 

Covenant was brought againſt the Mayor, 
Burgeſſes and Corporation of Berwick, upon: 
Leaſe. The Defendants demiſed to the Plain Da 
tiff an Houſe in Berwick, with a Covenant, Thai 
the Plaintiff ſhould enjoy without Interrup 
tion, &c. and one F. S. a Stranger, entered up 
on him. The Detendants plead a Local Plez 
( viz.) That the ſaid F. S. did not enter upoiſ in 
the Premiſſes, and a Venue to the next County. 
This Iſſue ought to be tried where the Action 
laid. Vid. Dowdale's Caſe, If Action be brought 
upon a Matter done out of the Kingdom, it is to 
be tried where the Action is laid, and Berwick1 
out of the Kingdom. Vid. 12 Eliz. Roll, 650 gif 
and Rol. 97. x Mod. 37. Cuſp's Cale. 
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6 Tryal, Tſe. Verdi, 


In Action of Covenant, if the Plaintiff count, 

t upon a Bargain for certain Lands between 
Plaintiff and Defendant, the Defendant co. 
2nants, That if there were not ſo many Acres 
pon the Meaſure as the Defendant had ſaid to 
the Plaintiff upon the Sale when the Land was 
old, that he would repay for every Acre that 
hould be wanting of the Number 11 J. and al- 
:dpeth, That upon the Meaſure ſo many Acres 
in certain were wanting, which amounts, ac. 
cording to 1.1 4. the Acre, to 700 J and the If. Where the 
hue was, whether they were wanting, Ce. And Jury are Chan- 
the Jury found for the Plaintiff, and gave 400 l. — 
Damages. This Iſſue is well found for the Plain. — Dama. 
tiff; ihr altho it be found that by this ſo many ges as theCaſe 
Acres: are wanting, yet they are Chancellors, requires in 
and may give ſo much Damages as the Caſe re- Eduity. 
quires in Equity, in as much as all js to be given 
in Damages. 2 Roll. Abr. 703. Sir Baptiſt Hicks 
and Goates. 

Note, That the Venue is not changeable in Co- une not 

venant. * MN - changeable 

Covenant againſt an Apprentice upon his In- in Covenant. 


| dencure, for ſpeaking Words, ad damnum Ma- 


giſtri. Deſendant moved to change the Venue, 
ſor the Matter of the Action is Words; for 
which, Action on the Caſe ſhould be brought, 
and this Action is brought only for the Plaintiff 
to elect his County ſor the Trial, and to ouſt 
the Defendant of the Privilege to change the 
Venue : But the Court would not change it. 
1 Levin 307. Taylor and Berkerr, | 


Action 


% 
TheiLaw of Covenants. 
Action of Covenant is laid in London, and 
Iſſue is upon a Feoffment of Lands in Oxford(bir, 
It was tried at London, where the Action wa 
Where Trial laid; and Feoffment of Lands in Oos is loc, i 
ſhould be lo- and ought to be tried there: But by Yaughan, 
= _ ie O 208” Cur, ic is cured by the Statute Feofaile, 
cured by Sta. 17 Car. 2. by the expreſsWords of it, being tried 
tute 17 Car. in the County where the Action was brought, 
. Vide 2 Lev. 165. Adderly and Wiſe. © 
Covenant in A Man brought Covenant in Southampton, 
Southampton, and declares upon a Covenant made there: 
Releaſe plcad- The Defendant pleads a Releaſe in Suſſex. Re. 
— — plic”, That he that made the Releaſe was an 
made by Ide, upon which the Iſſue is. This ſhall be 
Ideor, tried where the Releaſe is pleaded, and not 
* where the Action is brought, Dier 112. 
In Covenant on a Bill of Sale, That che 1 
Defendant was legal Proprietor of Wooll ſold, 
and had Power. Plaintiff alledgeth a Breach, 
Sic infregit. that he was not Proprietor, Et fic infrege con- 
Sic non tennit vent ionem, and ſaith · not, Et fic non tenuit con. 
con ventionem. Ventionem.” Defendant pleads, Tenuit conven. 
Plaintiff demurs. Per Cur', The Breach i 
ſufficient, and the Sic infregit is but Form. 
3 Keb. 396. Streeting and Hind. Niet 
Convenant upon a Conveyance of Lands; 
where the Vendor covenants, that he ws 
leifed in Fee; and aftigns for Breach, that he 
was not ſeiſed in Fee, Er fic non tenuit conver 
tionem ſuam, Defendant pleads, Non infregs 
comventionems ſwam ; and upon Iſſue joined,” Ver- 
dict pro Quer. It was moved in Arreſt of Judg- 
ment, that this was not any Iflue, conſiſting of 
Iſſue on Two TIwWO Negatives only; ſciltꝰ, That he was not 
Negatives. ſeiſed in Fee, & von tenuit con ventianem of the 
Plaintiff's Part, & non infregit conventionem ol 
Hue argu- the Defendant's Part. Per Cur?, It is an Iſſue, tho 


menrative and but argumentative and informal; for if he had 
informal, | 5 not 
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zot broken his Covenant, he was ſeiſed in Fee; 
id if he was not ſeiſed in Fee, he had broke 


Js Covenant, and it is not all immaterial. 


Informal Iſſues are cured by Verdict, though Informal Iſ- 
mmaterial Iſſues are not. Pit and Ruſſel's Caſe, ſues cured af- 
Covenant and Breach aſſigned in not repairing *** Ka 
of Houſes, and ſeveral other Things. The — 1 
Defendant pleaded, Non infregit conventionem. 
Plaintiff demurs. The Plea was ill, becauſe no 
good Iſſue can be taken upon Two Negatives; 
allo this Way of Pleading is too general. 
1 Lev. 183. Walſingham and Comb. Sid. 289. 
2 Keb. 18. 13. 47. 

L. brought Action of Covenant againſt B. 
and declares, That the Defendant being poſ- 
ſeſſed of an Advowlon in Groſs for Term of 
Years, covenanted that he would not grant nor 
afign his Intereſt to any without Offer thereof 
to the Plaintiff 3 and aſſigns for Breach, that he 
granted the ſaid Advowſon and his Term therein 
orer, without offering it to the Plaintiff : And 
Ihe joined on aon conceſſic, and faund by Verdict 
quod conceſſit, and Damages 50 1. It was moved Breach, that 
in Arreſt of Judgment, that it is not alledged he granted 
that the Grant on which the Iſſue is joined was — — 
by Deed, and then no Breach is aſſigned. not by Deed, 
But that was averred by the Verdict, and it it may be a- 
ſhall be intended upon the Evidence, that a verred by the 
Deed was ſhewed, as upon Iſſue joined on a Verdict, and 


Grant of a Reverſion, where it was not al. — 4 


ledged it was by Deed, or that the Tenant gence, that a 
attorned ; yet if it be found, it ſhall be good. Deed was 
Hurt 54. Lightfoot and Brightman. | thewed, 


Iſſue. Trial. 


Covenant: The Plaintiff let to the Defen. 
dant certain Tythes, and the Defendant ten. 
der'd Rent, and enter'd into Bond for Secu- 
Several Pleas rity. The Defendant for Part, pleaded Pay. 
for every ſe- ment; and for other Part, Tender, without Us. 
veral Point; core priſt; and for the other Part, that he is rea. 
— babn dy to make the Obligation. This is not ſuff. 
the Country, Cient, but he muſt do it at his Peril, and Judy. 
in what Caſe. ment pro Quer. Alſo for every ſeveral Point 
| he ſhould have put himſelf upon the Country, 
becauſe the Plaintiff had alledged non ſolvi 
but otherwiſe, Iſſue ſhould be taken by the 

Plaintiff. x Keb. 54. Banbury and Newland. 

Covenant in Londen for not repairing of 
Hedges, and for not ploughing.the Land in the 
County of Hertford ; and upon a nil dicit, a 
Writ was awarded to the Sheriff of London to 

Covenant enquire of Damages, Damage was found, and 
founded up- the Writ returned. It was moved, that the 
on a Writing Writ iſſued erroneouſly, becauſe it was not di- 
_ in Len- refted to the Sheriff? of Hertford, where the 
; Land lay, and where the Damages were pro. 
perly enquirable, Sed gon alloc, becauſe the Co- 
venant is founded upon a Mriting made in Low 

don. Cro. Fac. 142. Smith and Batten. 

Sir T. G. covenanted with C. that where he 
is poſſeſſed of a Leaſe of Twenty one Years 
of certain Lands, that he will aſſure, convey, 
and aſſign the ſaid Leaſe to N. Bond for Per: 
formance. In Debt againſt Sir T. G. he plead. 
ed the Conditions, and the Performance of 
them. The Plaintiff replicando ſaid, T hat the 

| Defendant non aſſuravit, condeyavit, & tranſ po. 

ſuit, (Anglice, ſet over) the ſaid Leaſe, upon which 

they were at Iſſue. At the Day of Nui prius, it 

4 Was 
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was moved, that the Iſſue was misjoĩned; for 
the Defendant pleads as the Covenant it ſelf is, 
that he had aſſured, conveyed, and aſſigned 
the Leaſe. The Plaintiff aſſigned the Breach 


if Cao om aſſuravit, corotyavit, & tranſ- Th: Bresch 
22 . ſer over:] Which Word [Than fe 
pſu] is not in the Covenant, nor in the 4 f, 
Plesding of Performance thereof. Note, The tranſpoſuit. 
Covenant was, ut ſupra. The Plaintiff aſſigned | 
the Breach, Cuod non aſſuravit, conveyawit , = ne 
tran/poſuit, | Anglice, ſet over;] and the Defen- Defendant 
dant pleads, Quod aſuravit; comveyavit, & afſig. Þ'c24s, Bred 
wevit, ¶ Anglice, ſet over.] And the Court was — — 2 
clear of Opinion, That the Iſſue was not well gnavir, It. 
, 2 Leon, 116, Gray and Conſtable, ſue not well 
In Debt on Bond to perform Covenants, joined. 
Not to take or treat for a new Leaſe without 
the Aſſent of the Plaintiff. Defendant pleads, 
He took no new Leaſe contra formam Iudentur. 
Plaimiff replies, He did take a new Leaſe, 
not ſaid; by or without the Aſſent of the Plain. 
ny ern yo —_— —_— — 
at” 1s good enough the Covenant been 
to take ho new Leaſe, and the Plaintiff had 
aligned 4 Breach, that he took a new Leaſe, 
gor ſaying, [without the Aſſent of the Plaintiff, ] 
it had been ill, and not aided by ſaying, Con- 
#a Indentur : But here the Plaintiff is 
milled by the Defendant, and the Iſſue is good 
enough. 3 Keb. 524. Perry aud Whitleage, 
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ä Covenant was * 7 for Non- payment of 
© . Rent on a Demiſe of Allum Mines. Defen- 
--  dant: pleads, That the Plaintiff encloſed the 

Mines, ſo that the Defendant could not have 

++. Ingreſs to the Work. And this was tried in 

London, where the Covenant was alledged to 

be made. Defendant, after Verdict againſt 

him, moved in Atreſt of Judgment, that this was 

- 5 Miſtrial ; but it is aided per Stat. 16, 17 Car. 2. 

"2. * 6.8. An Act to prevent Arreſt of 2 ment. Q. 
1 T. Jones Eq. 82. Aynſworth and C erlain, 

liaw 30: Covenant brought in the County of B. and 

| Breach: aſſigned in not repairing an Houſe in 

the County of H. This is a Miſtrial. Sid. 157. 

Covenant for The Caſe was, Action of Covenant was 

not repairing, brought in Hampſhire, and Breach aſſigned for 

4 not repairing of an Houſe in Barkſbire; and If- 

Houſe lie. ſue was joined upon Non infregit convent ionem, 

and Verdict in Hampſhire for the Plaintiff. And 

it was moved in Arreſt of Judgment, that this 

was a Miſtrial. And of this Opinion was all 

the Court, (except Vindbam) for they ſaid, That 

this was a ſpecial Iſſue, upon which nothing 

may be given in Evidence, but the not Re- 

pairing of the Houſe ; and this is in Barkſbire. 

And though the Privity remains, this Action 

being brought by them, G. which are Parties 

to the Deed, and not Aſſignees, yet it doth 

not give to the Plaintiff any Ele&ion in this 

Cale, and fo it was a Miſtrial. Sid. 157. Gil- 


bert and Martin. 1 Keb. 525, 601. Meſme 
Cale, | 5257 1 
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If Action be brought upon a Charterparty, A Breach is 
and a Breach is aſſigned in a Foreign King. *fgned in a 
dom, it ſhall be tried where the Charterparty — 
is dated. Vent. 58. Criſp and Fackſon againſt 
the Mayor and Commonalty of Berwick. Vide 
Raym. 173. 
In Covenant againſt Viſe, Defendant plead- 
ed a Feoffment of - Land in Oxfordſhire, and the 
Iſſue was non feoffavit, and afterwards it was 
tried in London, Per Cur”, The Statute 17 Car.2. Srature 15 
c. 8. will help it. 1 Vent. 263. That Statute Car. 2. c. 8. 
helps all Miſtrials, ſo as the Trial be in the Helps all 
County where the Action is brought. Fennings Milteiats,fo 
and Hunking. Vide Sid. 157. | be is Congey 
Debt on Indenture, wherein were divers Co. where the 
yenants to“ be performed on the Part of the Aion is 
Deſendant. Plaintiff alledgeth in his Count, brought. 
Breach of all generally. Defendant pleads, he 
performed all. Plaintiff replies, and ſhews 
one in Specie. The jury ſhall be only charged 
with this Covenant. Dier 297. 


Damage t. 


If more be found in the Breach of the Co- 
venant aſſigned, than was contained in the Co·'· ] 
nant it ſelf, and ſo Damages given for more Damages gi- 
than ought, it is erroneous. Stiles Rep. 12. n for more 
Needler and Gueſt. | a 

The Breach was aſſigned in Two Covenants; Breach aſſign- 
and it appeared that for one he had no Cauſe ed in Two 
of Action, and for the other a good Caule ; 8 
and Iſſue was joined upon both, and found for he hd wo 
the Plaintiff in both, and Damages entirely al- Cauſe of A. 
ſeſſed. The Plaintiff could not have Judgment. Gion, and for 


the other a 
Cro, El. 685. — — 


Gg 2 Though r 


4 
Vid 1 Rod. 
Rep. 46. 


From what 
Time ſhall 
the Grantee 
of Reveriion 
recover Da- 
mages. 


Damages, 
where to be 


Though in Treſpaſs one may be guilty, and 
the othet not, yet in X , Or other 
Contract which is joint, one may not be con- 
vict without the other; and here by the Verdict 
for one, Defendant pleads, that the Covenant 
is performed : It appears, now that the Plaintiff 
has not &ny Cauſe of Action, and therefore 
ſhall not have Judgment, as Tillies and Woodie's 


Caſe. Ed. 4. And. the Defendant ſhall have 


Coſts upon the Verdict againſt the Plaintiff, 
and no Coſts or Damages againſt the other. 

A Man made a Leaſe for Years, and the 
Leſſee covenanted to make Reparations. Leſ- 
for granted the Reverfion to another, and Leſ- 
ſee for Years made his Wiſe Executor, and 
died. Per Cur, The Grantee of the Reverſion 
{hall not recover Damages, but from the Time 
of the Grant, and not for any Time before, 
3 Leon. 51. 

A Covenant with one, his Heirs, and Af. 
ſigns, tor Enjoyment, and this 1s touching an 
Eſtate of Inheritance. Per Car, The Eviction 
being of the Teſtator, he cannot have Heir or 
Aſſignee of this Land; but the Damages ſtrall 
be recovered by the Executor, th 


_ recovered by named in the Covenant, for they 4— the 


the Execnror, Perſon of the Teſtator. 2 Lev. 26. Lucy and 


amd not by 
the Heir or 


Aſſignee. 


Le vington. . 
In Action of Covenant, if the Plainti 
count, that upon a Bargain for certain Lands 
between the Phaintiff and Defendant, the De- 
ſendant covenants, That if there were not fo 
many Acres upon the Meaſure as the Defen- 
dant had affirmed to the Plaintiff upon the 
Condition, that he would pay for every Acre 
that was wanting of the Number 114. and 
alledges, that upon the Meaſure fo many Acres 

in 


h not 


wy won, — Fo ». 6 22e S 2 
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in certain were wanting, which amounted ac- 
cording to the 11 J. the Acre to 700 J. And 
the Iſſue is, Whether they were wanting 2 
The Jury found for the Plaintiff, and gave Jury may 
400 I. Damages. This Iſſue is well found pro give ſo much 
Auer. For although it be found by this, that — as 
all the Acres are wanting, yet they are Chan- ; 4 —4 
cellors, and may give ſo much Damages as the Bobs, 
Caſe requires in Equity, in as much as all is to 
be given in Damages. 2 Roll. Abr,703, Sir Bep- 
tiff Hicks and Goats, 

The Jury gave leſs Damages than covenant» 
ed for. 1 Rolls Rep. 25, or 257. | 


Judgment. 


Covenant brought againſt two, and Judg- Covenant 
ment by Default againſt one, and the Iflue againſt Two, 
found for the other, the Plaintiff never ſhall Judgment by | 
have Judgment. The Caſe xas; Covenant gainſt one, 
_ againſt two upon an Indenture, by the other 
which they covenant artificially to, gre an pleads Per- 
Houſe, &c, The one makes Default, by ron ad 
which Judgmer* is againſt him; the other Def _—_— 
pleads, That they two had artificially erected tiff ſhall not 
the Houſe : Upon which they are at Iſſue, and have Judg- 
found pro Deft'. And it was moved for the ment againſt 
Plaintiff, notwichſtanding this Verdict, to have the other. 

a Writ of Enquiry againſt that Defendant, 
2gainſt whom Judgment is given per Default; 

ia, here the Act to be done, ought to done 

y both, and one is condemned of Non Feg- 
ſance by the Judgment. But it was held per 
Cur, That no Writ of Enquiry ſhall iſſue, nor 
ſhall the other Defendant be charged with any 
Damages; for -it appears by the Verdi&, thac 

Gg 3 the 
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the Covenant is performed, and the other De. 
fendant ſhall have Cofts againſt the Plaintiff. Sia 


76. Boulter and Ford, And Windbem, Juſtice, held 
- in this Caſe, That if the Defendant had plead. 


ed, that, the Houſe was artificially erected, or 


that it was artificially erected by him (without 


ſaying, by them Two): And the Jury found 


it fo accordingly, that this is a good Perſor- 


mance of the Covenant, becauſe the Thing 
required to be done, is accordingly per ſormed. 
And therefore there is Difference between this 
Cafe, and the Caſe where two covenant to 
go to York; there one cannot plead that he 
went, but ought to plead, that they Two 
went to Pre, becauſe there is a perſonal 
Act to be done, and one cannot go to ri 


by a. Deputy, as he may erect an Houſe. Sid 


ibid 


Bs Se Chis Caſe Precedent is in x Lev. 63. by the 
Name of Porter and Harris. | 


Action of Covenant was brought againſt 
the Defendant, 'and the Breach of Covenant 
alledged to be in the Time of the Executor, 


and the Judgment was enter'd of the Goods of 


the Teſtator. The Breach was for ploughing of 


Land contrary to Covenant. 1 Brownl, 24. 
Caſtilion and Smith, Executor of Smith. 


In Covenant, divers Breaches ate aſſigned, 


and ſome are well, and ſome are ill; if the 


Defendant demur upon 'the entire Declaration, 
che Plaintiff ſhall have Judgment for the Brea- 


ches which are well aſſigned, and be barred 


for the Reſidue. 2 Sand. 379. in Pinckner's 


Cafe. 


Rod 
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The Law of Covenants. 


| Rodly and Cook. 1 NV. & M. B. R. 
Deſendant brings Error upon a Judgment in 
C. B. in Action of Covenant, and afligns for 
Error, want of an Original. Upon which the 
Plaintiff has a Certiorari, and had an Original 
certified, which was that teneant Convent ionem, 
whereas there was but one Defendant, which 
was held to be Error: But if want of an Ori- 
ginal had not been aſſigned, the Curſitor might 
have mended the Original. | 


The Law of Covenants, 


* * * 1 „ 


* 
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CHAP. XLVI. 


What ſhall be ſaid a good Performance of 4 Cove- 
 - want or not. Vide Tit, Intent. 


Performance IF the Covenant be performed in Subſtance 
in Subſtance. Þ ang Intent, it is good, tho it differ in Words; 
as When one Covenants to deliver the Teſta- 
DEM of the Teſtator, if he plead be hath 
ar 4 Literns Teſt amentarius, it is good. 
7 Ea. 43. | 
Covehantto If a 33 be to give Licence to the 
pive Licence Covenantee to carry Trees, or other Thing 
32 , Which he had bought of him; yet if a 
Scranger di- Stranger, who hath Right, diſturb him, the 
ſtarbs him. Covenant is 3 tor this extends but to 
5 the Perſon of the Covenantor. 18 Ed. 4. 20. b. 
A Covenant, Aliter, if the Covenant had been, that he ſhall 
— — _ Licence, for this extends to all Strangers, 
and the Di-. : a 
verſity. If a Covenant be to withdraw a Suit, a 
Covenant to Diſcontinuance is no Performance, and it 
withdraw differs in Subſtance, for a Retraxit is a Bar, 
Suit; a Di. in another Action a Diſcontinuance not. 
eontinuance 2 Ed 4. 8. BL” | | | 
_ . Leſſor covenants with his Leſſee for Years, 
s That it ſhall be lawfal for the Leſſee peaceably 
to enjoy the Land; and afterwards the Leſſor 
enters tortioully upon the Leſſee, and ouſts 
him. This is a Breach, for the Intent was, that 
he ſhould enjoy it without the Interruption of 
the Leſſor. x Ru Abr. 427, Cone's Cale. | 
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The Law of Covenants. 437 
4f Leſſee of an Houſe covenants not to leaſe Intent. 
the Shop, Yard, and other Things pertaining 
to the Houſe, to one who ſold Coals there, 
and after he lets all the Houfe to one who 
fold Coals; he hath broken the Covenant, 
ſor the Intent ought to be performed, id. 
ivid. Boner and Langley. 

The Plaintiff covenants to ga with his 
Ship, with the firſt fair Wind, a Voyage to 
Coles. And the Defendant covenants, That 
if he fo do, to pay him at his Return fo much 
far Freight. The Plaintiff alledged, He had 
been there, and was returned, and the Defen- 3 
dant had not paid him. The Defendant plead. Subſtance of 
ed a Plea, and traverſed, 4%; loc, that the tbe Covenane 
Plaintiff failed with the firſt fair Wind. Per not traverfed 
Cur, Ih is an ill Traverſe z for the Subftance of 
the Covenant is to perform the Voyage, and 
the firſt fair Wind is no material Part of it. 

Hard. p. 69. Conſtable and Clubery cited. 

If the Condition or Covenant be to affure Covenant to 
certain Lands to ſuch a Perſon as the Obligee aſſure Lands 
or Coven antee ſhall name, and after he af 1 att 
ſures this to the Obligee himſelf; it is a good nme, and he 
Performatice, though it be not alledged that the names him- 
Obligee named himſelf, for this Acceptance is ſelf. | 
a Nomination of himſelf. 1 Roll- Abr. 424. 

Hauſeye and Wild, | 
A Man by Deed indented, bargained and Where Deed 
end Lands to another in Fee, and covenanted of Bargain 
by the ſame Deed to make him a good and — 
ſufficient Eltatę in the ſaid Lands before Chrift- — — 
mas next; and aſterwards, before Chriſtmas, the formance. 
Bargainor acknowledged the Deed, and the 
ame is enrolled. Per tar Cur, By that Act 
the Covenant is not pe: formed, for he ought to 
have. levied a Fine, or to have made a Feoll- 
went, Cc. 3 Leon. p. 1. | 

__—_ Cove- 


Covenant to Covenant to convey Land, it muſt not on- 
convey Land, ly be an abſolute, but an effectual Conveyance. 
— If a Man be bound to ſurrender a Copyhold 
veyance ſo to to the Uſe of A. and his Heirs, on Conſidera- 
ſurrender. tion of Money; if he ſurrender into the Tenants 
Hands, he muſt get it preſented, for it muſt be 
an effectual Surrender; as, if a Man be bound to 
make a Feoffmens to me to be upon Requeſt, if 
I requeſt him to make a Deed of Feoffment with 

Letter of Attorney to B. to make Livery to me, 

and he doth fo, this is a good Inception; yet I d 

if Livery be not made, it is a Forfeiture. 1 Roll, 7 

Abr. 425. Shan and Belby. | a 

An . 2 4 A Man 2 ol T. H. —4 - : 
—— eir apparent of J. H. ſnall marry E. L. beiore 

uf xy the ſaid T. H. and E. L. ſhall attain their feveral | * 

afterwards Ages of Fourteen Years, if E. L. would con- 

diſſolved or ſent thereunto. Afterwards T. H. married E.L | 

| 


reverſed by T. H. being then Thirteen Years old, and E. I. 
Law-ſuit. Nine Years, and no more. Afterwards T. H. 
came to Fourteen Years, and diſagreed to the 
- faid Marriage. All this was pleaded in Bar as 
a Performance of the Covenant, and good. 
The Covenantar is bound that T. H. ſhall mar- 
ry E. L. which was executed, but he is not 
bound to the Continuance of it, that ought to 
be left tothe Law. If I be bound to you, that 
F. S. (who in Truth is but an Infant) ſhall 
levy a Fine before ſuch a Day, which is done 
accordingly, and afterwards the fame is re- 
verſed by Error, yet the Condition is perform. 
ed. 1 Leon, 5 2. Leigh and Hannoer. 
A Merchant covenant, that if a Maſter 
of a Ship will bring his Freight to ſuch a 
Port, he would pay him ſo much, and Part of 
the Goods were taken by Pirates, and the reſt 
he unladed ; he ought not to pay the _— 


. 
5 


The Law of Covenants. 


becauſe the Agreement was not performed. 
1 Brounl. 21. Bright and Cou per. 


Performance in a Plea is intended of actual Surtender. 


Wöranon Vide 2 Lev. 67. 

Agreement to ſurrender a Copyhold to 
ſuch a Uſe. If a Surrender into the Hands 
of T wo Copoholders, according to the Cuſtom, 
be ſufficient Performance. 1 Lev. 293. Beauy 
and Turner. 

C. C. made a Jointure to Mary his Wiſe, and 
died without Iſſue, and the Land. deſcended. to 
J. C. his Brother and Heir, who grants an 
Annuity or Rent-charge of 200 f. per Annum to 
Truſtees in Truſt for Mary, and this to be in 
Diſcharge of the Jointure. Hb. to them, 
their Heirs, Executors, Adminiſtrators, and 
Aſſigns, for the ſaid Mary for Life; with a 
Clauſe of Diſtreſs, and a Covenant to pay the 
200 J. per Ann. to the Truſtees for the Uſe of 
Mary. And the Breach aſſigned was, That 
the Defendant had not paid ir to them to the 
Uſe of Mary. Per Cur, This Rent-charge is 


executed by the Statute of Uſes by exprels gtatute of 
Words, and though the Power of Diſtraining Uſes. 


is limitted to the Truſtees by the Deed, yet 
the Statute transfers the Power to Mary, and 
ſhe may diltrain alſo, and Covenant lies in 


this Cafe. 2. The Aſſignment of the-Breach ac- 
| Seeing to the Words of the Covenant is good : 


And if any Thing be done which amounts to 
a Performance, they may plead it on the other 
Side. As the Defendant may plead the Money 
was paid to Mary, which is a Performance in 
Subſtance, but it ſhall not be intended without 


being pleaded. 2 Mod. 138. 1. Mod. 223. 


It 


0 


during 


If A. covenant with B. before Eafter next 
to aſſure his Houſe to him and X. his Wife, 
the Life of J. S. and A. ſurrenders his 
Houſe to the Uſe of B. and ſuch as R. ſhall name 
at the Requeſt of B. In this Caſe the Cove. 
nant is broken, for this is no Performance of 
It. 


If Leſſee covenant to pay his Rent to the 
Leſſor, and he pays it before the Day, the 
fame is not any Performance of the Covenant; 
contrary of a Sum in Groſs. 1 Leon. 136. 


CHAP. 


2 > Þ> 9 &* aa 


WE  T_DAT.._.Tc e . 8 


The Law of Covenants, 


CHAP. XLVII 
Performance, 
Within what Time, or upon Requeſt. 


Eclaration, That the Defendant by his 
Deed, bearing Date, Cc. did covenant, 
That he would do every Act and Acts at his 
beſt Endeavour to prove the Will of J. S. or 
otherwiſe, that he would procure Letters of 
Adminiſtration, by which he — convey ſuch 
2 Term lawfully to the Plaintiff, which he had 
not done, Licet ſæpiu requiſitus, Defendant 
pleads, That he came to Dr. Drury in the Court 
of the Arches, and there offered to prove the 
Will of FJ. S. but becauſe the Wiſs of 7 S. 
would not ſwear that it was the Will of her 
Husband, they could not be received to prove 
it, Plaintiff demurs. Per Cur', Tho' there be 
no Time limited by the Covenant when the 
Thing ſhould be done by the Defendant, yet 
he hath not Time during his Life ; but he oughe 
to do it upon Requeſt within convenient Time: 
But in ſome Caſes, a Man ſhall have Time du- 
ring his Life, as where no Benefit ſhall be to any 
of the Parties; as if it were to go to Rome, and 
as to the Requeſt, he ought to have ſhewed it 
ſpecially wich the Place and Time, for it is for 
the Benefit of the Covenantee; for without Re- 
queſt, the Action doth not lie, and the Bar ſhall 
not help the inſufficient Declaration. Per Gaway, 
The bringing the Action is a Requeſt ; Clench, 
A Wric of Debt is a Præcipe, for which there, 
Licet 


The Law of Covenants. 
Licet ſepius requiſitus, is lufficient; but a Writ of 
Covenant is not ſo. 1 Leon. p. 124, I25. Cate 
and Booth, 

A Covenant for Payment of Money, and no 
Time is limited: It i; to be paid preſently, that 
is, within convenient Time. So in other Cove. 
nants to do tranſitory Acts, as Delivery of Char: 
ters, c. Aliter of Local Acts. 6 Rep. 30. 1 Inft, 
208. Cro. Elix. 295, Pop. 198. | | 

Covenant to make a Retraxit of Suit: He 
ought to do it in convenient Time. So if it be 
to acknowledge Satisfaction in ſuch a Court. 
1 Roll. Abr. 4.36. 1 

A Covenant to make further Aſſurance at all 
Time and Times, and the Covenantee advi. 
ſeth he ſhall levy a Fine, he ſhall have conve- 
nient Time to do it; for the Words [L at al 
Times | ſhall have a reaſonable Conſtruction. 
x Rel, Alr. 241. Pier point and Thimbleby, 
Where by the Covenant a Thing is to be 
performed upon Demand; yet he ſhall: have 
reaſonable Time to perform it after the De- 
mand. 15 Ed. 4. 30. | 
Where the Act to be done is of its own Na- 
ture Local, as to make a Feoffment, &. There 
the Covenantor, no Time being limited, hath 
Time during his Life to perform it, if the Co- 
ventte doth not haſten the ſame by Requeſt ; 
for this is collateral, and not like to Payment of 
Money. Cro. El. 798. Noſe and Bacon; yet 


When the Act when the Covenantor may do that that is local 


being to be 


done, is local. knowledge Satisfaction in the Court of B. R. 


in the Abſence of the Covenantee, as to ac- 


there he muſt do it in convenient Time. 1 7». 
208, 4. 6 Rep. 30. b. Bothe's Cale. 


It 


The Law of Covenants. 

If the Covenant be to pay without limiting 
my Time, he is not bound to pay before Re- 
queſt. 1 Roll. Abr. 438. C. 

If the Covenant be to do a Thing upon Re- 
queſt, the Plaintiff muſt make Requeſt tothe 
perſon, and not by Proclamation giving No- 
tice of the Requeſt, x Roll. Abr. 443. Gruit 
and Piunell. But a Condition to do fuch 
Acts, &c. for the better Aſſurance, &c. to B. 
that ſhall be deviſed by B. or his Councel, Cr. 
B. deviſeth a Releaſe, A. not being lettered, 
deſires to ſhew it to Councel before he ſeal it; 
He ſhall not be allowed reaſonable Time to ſhew 
it, he having taken it upon him to do it. 2 Rep. 
Manſer's Cale. 1 Roll. Abr. 440. | 
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CHAP. XLVIN 
Covenants void at Law, 


0 


Eelaration was, That the Defendant cove- 
nanted for the true Impriſonment of F.s, 


ho eſcaped ; and thereupon the Plaintiff was 


ſhed, and forced to pay the Debt. Defendant 
pleads the Statute of H. 6. and that the Cove- 
nant was for Eaſe and Favour of J. S. Plain 
tiff replied, The ſaid Covenant was entered into 


for better Security, abſque hoc, that it was for 


Eaſe and Favour. Defendant demurred, and 
Judgment pro Defendant, becauſe there was 2 
Covenant to pay Chamber-Rent, &c. which in 
it ſelf is for Eaſe and Favour, Raym. 222. Meſe. 
dell and Middleton. | | 

Agreement, That he before Eaſter. Term next 


following, at the Requeſt of the Plaintiff, would 


ſurrender up to the Plaintiff his Letters. Patents 
of the Stewardſhip of Bromeſgrove, to the Intent 
that he might renew the Letters. Patents in his 
own Name. The Stewardſhip of a Court-Leet 
is within the Statute 5 Ed. 6. c. 16. of buying 
of Offices. 1 — 71. Williamſon and Barn. 


| Coleſhill the Teſtator had the Office of Sur. 
veyor of Cuſtoms by Letters-Patents to him and 
his Deputies ; and by Indenture between him 
and Smith for 600 J. paid, and 100 J. per Annum 
to be paid during the Life of Coleſhill, makes 
Deputation of the ſaid Office to Smith 3 and 
Coleſhill covenants with Smith, That if Coleſhil 
die before him, that then his Executors Hall pay 

0 
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me Law ol Cabenams. 
ts him 300 l. and Coleſhill was bound to Sm: b 
for Performance. Per Cur', The Bond was 
20er againſt the Stat. 5 & 6 Ed. 6. of Buying 

4. 4 8 ad 

No Leaſe to be made of any Benefige on Ec- 
deſiaſtical Promotion, or any Part thereof; 
and not being impropriated, {hail endure any 
longer than while the Leſſor ſhall be ordinarily 
reſident, and ſerving the Cure of ſuch Bencfice 
without Abſence above 80 Days in any one 
Year; and-all Bonds and Cevenants for ſuffer- 
ing any ſuch Parſon to enjoy any ſuch Bene. 
fice with Cure, ſhall be void. 13 Eliz. cap. 20. 
14 Eliz, 6. 12. either by Parſon or Curate ; and 
ſo the Stat. 13 Eliz. of Leaſes made by Parſons, 
that upon Non-relidence for 80 Days, the Leale 
ſhall be void. This Statute voids Bonds and 
Covenants for Non-reſidence. 

Covenants upon uſurious Contracts are allo 
— and Bonds of Covenants upon ſuch Con- 
tracts. | 

In Action of Covenant on Articles, whereby 
the Parties, 8 March, on Loan of 500 J. for 
Seven Years, from 12 Novemb. before pay ing 
15 L half Yearly for Intereſt, the firſt Payment 
to be on Pentecoſt. Vid. infra. 

Debt on Bond to perform Covenants in an 
Indeature, which was to pay Rent. Defendant 
pleads the Stat. 32 H. 8. which makes Leaſes to 
— Artificers, void. Sid. 357. Freeman and 
King. 
Covenant to do a Malum in ſe, is void; ſo a 
Malum probibitum; as if one covenant to main- 
tain another in Suits, or that he will appear in 
Inqueſt, that he will foreſtall Corn. Tenant in 
Fee ſimple of Lands covenants, That he will not 
alien it: Covenant that a Tradeſman will not 
exercile his Trade, if it be abſolute, it's void. 

H h Genes 


466 


The Law of Cobenants. 


| Generally where the Matter being in a Con. 


dition, will make the Condition void, becauſe 
it is againſt Law; there ic being in'a Covenant, 
will make the Covenant void. 

And yet a Man may reſtrain himſelf where 
the Law doth not reſtrain him; as Tenant co. 
venants, That he will not cut any Fuel without 
the Aſſignment of the Leſſor, Cr. for in ſuch 


| Caſes, Modus & comventio vincunt Legem, Vid. 


ſupra, where and in what Caſes Action of Co- 
venant will not lie. «. 

If a Man feiſed of Lands in Fee, covenants to 
ſtand ſeiſed of it to ſuch Uſes as no Eſtate will 
ariſe by the Covenant; yet it may be good by 
way of Covenant, -and give Remedy to the 
Covenantee in an Action of Covenant; but 
with this Difference: If the Covenant be fu. 
ture, as Where one Man doth covenant with 
another, That in Conſideration of a Marriage, 
his Lands ſhall deſcend, remain or revert to 
his Son and Heic apparent, and to the Heirs 
of his Body on the Body of his Wife; in this 
Caſe the Covenantee may have a Writ of Co 


venant; for if the Covenant be preſent, as that 


a Man and his Heirs ſhall from henceforth 
ſtand and be ſeiſed to ſuch and ſuch Uſes, and 
the Uſes will not ariſe ; by Law in this Caſe, 
no Action of Covenant will lie for the Cove- 
nantee in this Caſe ; for un- action of Covenant 
will not lie, but where ic is covenanted that a 
Thing ſhall be done hereafter, or hath been 
done heretofore, and not for a Thing preſent; 
as when A. doth covenant with B. That his 
black Horſe ſhall be for ever the Horſe of B. 
this is no good Covenant ; and albeit he keep 
the Horle, ſtill B. can have no Remedy. 
Ple. 307, 308. 27 H 8.16. Finch, Ley 49. * 
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The Law of Cobenants. 


What Covutriants are void, 
Againſs Law. 


The Sheriff of a County makes B. Under- 
Sheriff, and takes a Covenant of the Under- 
Sheriff, That he ſhall not ſerve Executions 
above 20 l. without his Special Warrant. This 
is a void Covenant, for that it is againſt Law 
and Juſtice ; for the Under- Sheriff is liable to 
execute all Proceſs as well as the Sheriff. Hob, 
Norton and Simms, | 

If Covenant be to do a Thing malum in ſe, 
It's void. 1 Inſt, 206. b. | 

Covenant, That he ſhall not levy a Fine 
within 4 H.7. or that he ſhall not ſuffer a Com- 
mon Recovery, it's void; 10 Rep. 386. 6. 

If one covenant, That he will maintain ano- 
ther in his Suits, or that he will appear in In- 
queſts, or that he will foreſtall Corn, Cc. Theſe 
are againſt Law, and void. | 

If a Man be a Tradeſman, and he covenants, 
That he will not uſe or exerciſe his Trade: 
This Reſtraint, if it be abſolute and continual, 
is void; but if ic be ſub modo only, as that he 
ſhall not uſe his Trade for ſome Time, or in ſuch 
a Town only, this is good. | 

If 4. owe Money to B. and B. owe Money 
to C, and B. doth make a Letter of Attorney to 
C. to ſue A. at his own Charge ; and B. doth 
covenant with C. that he will not releaſe the 
Debt to A, tho? in this Caſe it be Maintenance 
In C. to fue at his own Charge, yet the Cove- 
nant is not againſt Law. 


Hh 2 Debt 


206. 5. 


It. 


The Lam of Covenants. 

Debt upon a Bond for Performance of Co- 

venants: Plaintiff aſſigns a Breach. Defen- 

dant demurs. It was an uſurious Covenant, 

and againſt Law; and a Breach cannot be 

aſſigned in omitting the doing of that which is 
unlawful to be done. Cro. Fac, 378. 


tmpoſfbe 


Covenant to aflign to the Covenantee : 
Commiſſion of Bankrupt, void, So a Bond. 
Street and Daniell; for it's impoſſible to aſſign 


the Commiſſion. | 5 
Covenant to go from St. Peter's Church in 


| Weſtminſter, to the Church of St. Peter's in 


Rome in three Hours; it's impoſſible. 1 If. 


If a Man covenant to do a certain Thin 
before a certain Time z altho it become impol- 


ſible by the Act of God, yet this ſhall not ex- 
cuſe him, in as much as he had bound himſelf 


preciſely to do it. 1 Roll. Abr. 450. Q. 
If a Man covenant to leave a Wood in as 


good Plight as he finds it: If the Trees ate 
.thrown down by Tempeſt, by this the Co. 


venant is not broken, for now it is become 
impoſſible by the Act of God, and in this 
Caſe the Covenantor is not bound to ſupply 


If one covenant to ſuſtain Houſes or Sea- 


Banks, or covenants to leave them in as good 


Cafe as he finds them: If the Houſes are burnt, 


or thrown down by Tempeſt, or the Sea. 
Banks overthrown by a ſudden Flood, the Co- 


venant is not broken by this Accident only ; 
bur if the Covenantor do not repair, and make 


wy 


The Law of Couenants. 
vp theſe Things in convenient Time, the Cove: 


nant will be broken. Perk. Sect. 738. Plo. 227. 
Rep. 15. | 

x4 . If in a Deed ſome Covenants are againſt 

: | Law, and ſome __ : Thoſe which are againſt 
Law, are void 4b initio, and the reſt ſhall ſtand. 
11 Rep, 27, Pigot's Cale, 
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The Law of Cobenants. 
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C H A P. XLIX | 
What wil extinguiſh, ſuſpend or diſcharge 5 


Covenant. 


F the Owner of a Ship covenant with R. 
3 : That he will receive ſuch Loading that he 
N ſhall appoint at J. by ſuch a Day, and then to 
the Covenant. S0 With the firſt fair Wind to R. and there 
not a Dif. unload, and take in other Wares; and aſter B, 
charge of the diſcharges him of the taking in ot the Goods at 
Reſidue. Y. but that he ſhall receive his Loading at R. 
This Diſcharge of Parcel of the Covenant, is 
not any Diſcharge of the Reſidue ; Smith and 
Barnes; for theſe are ſeveral. 1 Roll. Abr. 47 2. 
By Raſure, Breaking off the Seal, by Raſure 
of the Date after the Delivery, &c. Covenants 
may be avoided. | 
Where the Covenants are ſeveral, if the Seal 
of one of the Covenantors be broken off, yet 
this ſhall not avoid the Deed but as to him on. 
ly. Aliter, where the Covenants are joint; 
there, by the breaking one of the Seals of the 
Covenantors, all the Covenants are defeated, 
5 Rep. 22. Mathewſon's Caſe, ; 

; It the Eſtate be created, and a Covenant in 
By eeaſing of Law apnexed to it, if the Eſtate ceaſe, the 
the Eſtate, Covenant ſhall ceaſe; if expreſs Covenant be 

annexed, aliter, Vid. 2 Brownl. 162, 163. 
By Alteration The Mayor and Citizens of London cove- 
ofa Corn. mill nanted to find eight Men to grind every 
1 Day in Bridewell- Mill, which they let to the 
Defendant z and agreed, That if they failed 
his Covenant. therein, the Defendant ſhould retain ſo much 


The Law of Covenants. 
of the Rent out of his Rent: The Defendant 
pulled down the Corn-Mill, and made it an 
Horſe-Mill, and would now. defalk fo much 
out of his Rent as he oughe to be allowed 
for the eight Men. Per Car, By the Alte- 
ration of the Mill in this manner, the Leſ- 
ſors are diſcharged of their Covenant, Cro. Fac. 
182. City of London againſt Greyme. 

"Leſſee covenants to repair. Leſſor grants 
the Reverſion to another : Grantee of the Re. 
verſion ſhall not recover Damages but from Where by the 
the Time of the Grant, and not for any Time Recovery of 
before: And by Mamwood, by the Recovery 1 
of the Damages, the Leſſee ſhall be excuſed curd ever 
ever after for making of Reparations; ſo as after for ma- 
if he ſuffer the Houſes, for want of Repara- king Repara- 
tions, to decay, no Action ſhall be brought tions, but che 
thereupon after for the ſame, but that the Cove. — 3 1 
nant is extinct. 3 Leon. fr, : 

Covenant brought againſt the Aſſignee of 

Leſſee for Years. Whereas he made a Leaſe 

for. Years reſerving Rent, Ce. Leſſee cove- 


478 


nanted to build an Houſe upon the Land 


within the firſt ten Years, that he afligned 
over his Term. He brought the Action a- 
gainſt the Aſſignee. Aſſignee pleads, That 
the Leſſor entered, and had Part of the Pof. 


ſeſſion for Part of the ninth Year. It's not 


ood ; That B. did enter is too general, and Covenant to 
ſhall be taken ſtrictly againſt him that pleads build. Entry 
it; and it may be that he entered by Wrong, 1 
and ſo it may, be he entered by Right, as for — 
Non - payment of Rent, as the Truth was; and to ſay, That 
if he entered lawfully, then it is n Suſpenſion he would not 
or Extinguiſhment of the Covenant; and if ſuffer him to 
the Covenant was. ſuſpended, it was only for 2 
the Time the Leſſor had Poſſeſſion, and the 
Hh 4 Party 


No ct of the 


The Law of Covenants: 


Party hath not anſwered the Time before or 
aſter; and cited a Caſe, M. 28 & 29 El. in 
B. C. Leſſee for five Years covenanted to build 
2 Mill within the Term, and becauſe he had 
not done it, Leſſor brought Action of Cove- 
nant. Defendant pleads, That within the laſt 


three Years, the Leſſor held him out, Cc. fo 


as he could not build it. Per Cur, He ought to 
ſay, That the Leſſor with Force held him out, 
otherwiſe jt would be no Plea ; and in the prin: 
cipal Caſe, he ought to have ſhewed, that he 
would not ſuffer him to build. Gods. 69, 74. 
More 402. Barker*s Caſe. 

It is reſolved in Brett and Cumberland's Caſe, 


e ſhall That no Act of the Leſſee ſhall diſcharge 


5 

* fo or his 

Executors, of 
a Special Co- © 


himſelf, or his Executors, of a Special Co- 
— ant to pay Rent, of which the Aſſignee of 
R ſhall have Advantage, per Stat. 


venant to pay 12 K 8. Sir Tho, Foes 145 Aſbborn and Mun. 


Rent, of 
which the 


Aſſignee of 
the Rever ſton 


ſhall have 
Advantage. 


ey. 


alte covenants to repair the Banks, which 

by ſudden Floods are broken down, under 

Penalty of 10 J. Leſſee is excuſed of the Pe- 

5 but he muſt repalr. 1 in convenient Time. 
2. 

* <a jointly and ſeverally with ewo 
ſeverally, and afrerwards one of the Covenan. 
tors marries with one of the Covenantees. Per 
Maler, the Covenant is gone. March 103. 

Covenant by two, artificially to build an 
Houſe : The one makes Default, and the Iſſue 
is found for the other. The feſt ſhall be dil. 
charged. Sid. 76. Bonlter and Ford. 
Where Covenant is become impoſſible to 
be done by the Act of God; as — one 
doth covenant to ſerve another ſeven Years, 
and he dic before the ſeven Yeats * 
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The Law of Covenants. 
* Covenant is diſcharged. 1 Rep. 98. 
Pio, 288. | 

By Releaſe. Vid. Releaſe. r 

By Determining the Eſtate. Lid. Poſt. 
If one covenant to leave a Wood in the 
Gme Plight he finds it, and he cuts down 
the Trees, the Covenant is broken preſent- 
ly, for it is now become impoſſible by his 
own Act; but if the Trees are blown down 
with the Wind, the Covenant is not bro- 
ken, for now it is become impoſſible by the 
Act of God, and the Covenantor is not bound 
to ſupply it. | 4 


If A. covenant with B. to build an Houſe Covenantee 
by a Day, and B. doth forbid him, and f2*9i6s the 


Covenantor 


perform hi 


thereupon he doth forbear to do it; the Co- ,, 
venant is broken, and this will not excuſe 
him: But if he do by an actual Impediment 
hinder him, or be the Cauſe why the Thing 
is not done, then the not doing it is no 
Breach of Covenant: And therefore if a 
Leſſee covenant to cleanſe one of the Ditches 
in the Lands demiled, and the Leſſor enters 
upon the Land it ſelf, and keeps out the Leſ- 
ſee, and he doth not cleanſe the Ditch by the 
Time, by this the Covenant is broken : But 
if the Leſſee doth by Force keep the Leſſee 
out of the Ditch or Place it ſelf, contra. Tris. 
36 El. B. R. Carrell and Reade. 8 


2 The Lam ok Covenants, | 
FWhat ſhall excuſe the Performance of —— 


AB: of God. 


A Man cove- If a Man covenant to do a certain Thin 

n — — before a certain Time, tho' it become impoſ- 

becortes im. ble by the Act of God]; yet this ſhall not ex- 

poſſible by Cule him, for as much as he preciſely bound 

the Act of himſelf to do it. 1 Roll. Abr. 450. 

God. A Man covenants to deliver Goods at 
London, and the Boat is over-turned by Tem. 
peſt ; yet this ſhall not excuſe him. Tompſon 
and Miles, Trin. 32 El. B. R Q. 

Covenant to If a Man covenants to build an Houſe 

— * * before ſuch a Day, and aſterwards the Plague 

che Plague is there before the Day, this ſhall excuſe him 

is there, from the Breach of the Covenant for not ma- 
king it before the Day ; for the Law will not 
compel him to venture his Life, but he ought 
to do it after. 1 Roll, Abr. 450. Laurence 
and Preatiman, 

Diverſity As to this, there is a Diverſity : Where the 

where the Law creates a Duty or Charge, and the 

Law creates Party is diſabled to perform it without any 


25 N Default in him, and hath no Remedy over, 


Party by his there the Law will excuſe him; as in caſe oſ 


own Contract Waſte, where the Houſe is deſtroyed by a 

makesaDuty. Tempeſt: But when the Party by his own 

Contract or Covenant creates a Duty or 

Charge upon himſelf, aliter ; as if Leſſee is 

bound to repair, tho' it be burnt down by 
Lightning, he muſt do it. Allen 27. 


A Man 


( 
| 
| 
| 


The Law of Covenants. 478 
A Man covenants, That his Son ſhall One cove. 
marry the Covenantee's Daughter: If the nants, That 
Daughter refyſeth, yet the Covenant is bro- his — 
ken ; for the Daughter is a Stranger, and venadltest 
he hath taken it upon him that his Son ſhall Daughter, 
marry her. Perk, 756. and ſhe refu · 

In Leaſe for Years, N covenants to re- ſeth. 
pair, & c. and to yield up at the End of the 
Term: But during that, one B. enters by 
elder Title, the Leſſee by that is diſcharged If the Land 


be recovered, 


of the Covenant to yield up all ; if the Land he Gln 
be gone, the Covenant is diſcharged. Noy 75. to yield up is 
Andrews and Needbaw, | diſcharged. 


Act of him that us to have the Advantage, 


If Leſſee for Years covenants to convey 
the Water which ſtands upon the Land, be- 
fore ſuch a Day; and after the Leſſor en- Covenant col 
ters before the Day, and continues there till lateral. 
the Day paſt ; yet this ſhall not excuſe the 
Performance of the Covenant, for that it is 
collateral to the Land. Hil. 37 El. B. R. 
1 Roll. Abr. 453. 
If a Man covenant with me to collect 


my Rents in ſuch a Town, and I interrupt Where Inter- 


him, this ſhall excuſe the Covenant. H. 37 El. ruption ſhall 
K. | excuſe, 
Declaration, That the Defendant cove- 
nanted to deliver to him 1500 Meaſures of 
Saltpetre before ſuch a Day, and that he had 
not done it. The Defendant demands Oyer 
of the Deed, in which the Covenant was as 
before: Provided, That if any Miſchief 
happen by Fire or Water to difable him, he | 


ldall be excuſed z and pleads he was 2 Diſability. 
0 7 


The Law of Covenants. 
by Fire: Iſſue, and Verdict pro Quer. Mo. 

— in Arreſt of Judgment, That there was 
a Variance in the Deed; on which he de. 
clares; and this produced in Court, for one 
is abſolute, the other conditional: But Judg. 
ment was given pro Quer; for he need not 
declare on more of the Deed than the Cove- 
gant, and it is on the Part of the Defendant 
to ſhew the Proviſo, which goes by way of 
Defeazance of Covenants. 1 Levinx 88. 
Elliot and Blake, | 

If the Thing to be performed by the Co- 
venant may not be performed without the 
Preſence of the Covenantee, there his Ab- 
ſence ſhall excuſe the Performance. 1 Roll. 
Abr. 457. As if the Covenant be to make a 
Feoffment to the Obligee. py, 

If a Man be bound to B. that F. S. ſhall 
marry Fane E. before ſuch a Day, and 
before the Day B. marries her himſelf: 
Hereby the Covenant is diſcharged. ' 1 lf. 
206. 

Pyracy no Excuſe of Breach of Cove- 
nant. x Braunl. 2 T. 

If Leſſee for Years of an Houſe cove- 
nant to repair, and to leave it in as good 


In what Cafe Plight as he found it, and after certain 


Sparks of Fire come out of the Chimney of 
the Leſſor into this Houſe near adjoining, 
by which the Leſſee's Houſe is burnt down; 
this ſhall excuſe the Performance of the Co- 
venant, ſo that he is not bound to re- ediſie 
it, becauſe it came by the Act of the Leſſor 
himſelf, x Roll. Abr. 454 +9 


Cove- 


nv Q0Q fn 2 8322 
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Covenant to enfeoff the Covenantee be. Covenantee 


fore ſuch a Day; and aſter and before the diſſeiſeth the 


Day the Covenantee diſſeiſeth the Cove» © 


nantor, and keeps it with Force and Arms 
till after the Day, ſo that the Covenantor 
cannot enter; this ſhall excuſe the Perſor- 
mance. 8 Rep. 92, PFrances's Cale. 

If Leſſee for Years covenant to relin- 
quiſh Part of the Land at the End of the 
Term, fallowed and fit for Wheat, Proviſo, 
the Leſſee upon ſuch Warning raay ſurrender 
and depart at any Feaſt of Michaelmat, at 
any Time within the Term performing the 
Covenants; if he aſter Warning ſurrender, 
and doth not leave the Land fallowed, he 


hath forfeited his Covenant, for the Accep- Acce 


venantor. 


tance of this Surrender doth not diſpence of a Surren- 


with the Covenant, in as much as by the 
Covenant he is to accept it, Moyle and Auſten, 
1 Roll. Abr.455. 

Covenant not to aſlign without the Leſ. 
ſor's Conſent, is not diſcharged by the Leſ- 
ſor's Entry into Part of the Land. Stiles, 


d 
diſpence with 


er does not 


p. 265. Collins and Sily. It being a Collate- Collateral 


ral Covenant. 

A Condition recited, That the Defendant 
ſerved the Plaintiff as a Brewer's Clerk, and 
that if he performed ſuch Covenants, Sc. 
Defendant pleads, Performavit omnia. Plaiu- 
tiff replies, That one of the Covenants was 
to give the Plaintiff a true Account of all 
ſuch Monies as the Defendant ſhould receive 
when requeſted; and alledgeth, that 3oZ 


Covenant. 


came to his Hands, and he requeſted, and 


he refuſed. Defendant rejoins, conſeſſing 


the Receipt, ſaich, That before che Requeſt 
| made" 


3 


478 The Law of Covenants. 
Excuſe that made by the Plaintiff, he laid ir op in the 
ke was rob- Plaintiff's Ware-houſe, and that certain 
bed. Mlalefactors (to the Defendant unknown) 

ſtole it away, Er boc prædict', &. Plain- 
tiff demurs generally: 


wap of 


1. Becauſe it is a Departure, it's rathet 
an Excuſe than Account. 

2. He ought not to have averred his Plea, 
but concluded to the Country ; for the 
Plaintiff in his Replication alledgeth 
301. the Defendant gave no Account, 
and the Defendant in his Rejoinder ſets 
forth, he did give Aecount, There was 
an Iſſue; £ 


But both were over-ruled © 


Departure. 1. It is no Departure, but a Fortification 
of the Bar; for ſhewing that he was 
robbed, is giving an Account. | 

Concluſionof 2, The Concluſion is proper, becauſe the 

a Plea. Defendant alledgeth new Matter, and 
therefore ought to give the Plaintiff 
Liberty to come in with a Sur-rejoinder, 
and anſwer to it; for he doth not ſay, 
he gave an Account; bur ſets forth the 


ſpecial Matter how. 1 Vem. 121. Vere 
Smith. | 


A Covenant of a Charterparty for the 
Freight of a Ship. Defendant pleads, That 
the Ship was loaden with French Goods, pro- 
hibited by Law to be imported. Upon De- 
murerr, Judgment was given pro Quer*. For 
per tot Cur', If the Thing to be done — 

| law! 
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lawful at the Time when the Defendant did A Thing 


? | * lawful to be 
enter into the Covenant, though it was ; 
ö aſterwards prohibited by At of Parliament, — 
vet the Covenant is binding. Durus Ser mo. Govenant, af- 
3 Mod. 39. Braſon and Deane, os Sn 
it * 


8 Some other good Caſes, 


| Note, If the Deed it ſelf, wherein the Co. 

* | venants are, or the Eſtate on which the Co- 

venants, as Acceſlary to the Principal, do de- 
pend, is gone and determined, there regu- 
larly the Covenants are gone alſo; and there- 
fore if a Leaſe for Life or Years be ſurren- 
dred, whereby the Eſtate is gone, or a Deed 
becomes void by Raſure or the like, and 
there be Covenants in the Deed, hereby the 
Covenants are gone alſo ; but this Surrender 
+ || doth not diſcharge the Breach. Dyer 28. 
s i 5 Rep. 23. 40 Ed. 3+ 27. Brook Surrender 47, 
Covenants 42. 

N Walker againſt the Dean and Chapter of 
a | Norwich, Trin. 9 Fac. Rot. 1414. Action of 
Covenant brought upon an expreſs Covenant 
T, 


in a voidable Leaſe, and the Queſtion was, If 

the Covenant be good, the Leale being void? 

2 | And adjudged, Trin. 10 Fac. that the Action 

blies well, altho? the Leaſe be void, and Mapes 
Caſe was cited. Brownl. 1. p. 21. 

If a Leſſee covenant for him, and his AC 

» | ſigns, to build an Houſe upon the Land de- 

+ | miſed within 7 Years, and the Leſſee affign 

„ic over; in this Caſe the Aſſignee is charge- 

. | able,s ns 17. But if a Man covenant tor 

bim and his Aſſigns, to make a Feoffment, 

Obligation, or the like; in this Cale the Af- 

f ſignee 


% cream de Covenants. 
r Ggnee ſhall not be charged, albeir be be wa 


L eſſee covenanted, That he would repair 
tze Houſe with convenient, tenantable and 
© _ neceſſary Reparations. Leſſor brings Cove. 

| * nant, andalledgeth a Breach for nor repairing FN | 

for Want of Tiles, and Dawbing with Mor- 
ter; and did not ſhew, that it was not tenant. 
able. The Opinion of the Court was, That 
he ought to have ſhewed it ; for the Houſe 
may want {mall Reparations, as a Tile or 


| 

two, and a little Morter, and yet have con. 
venient, tenantable and neceſſary Reparations, £N , 
March 17. Coniaby's Caſe. h ; 
_ If Icovenant, That a Man ſhall enjoy ſuch F , 
Land until or 44 the 15th of April, the 15th N , 
Day ſhall be taken excluſive. | 7 
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Covenants determining with the Eſtate, or of ſu- 
ing Covenants aſter the Eſtate determined. 


' is commonly ſaid in our Books, that 
Covenants in a void Deed are void ; in 
Sopran and Skurri's Caſe, Yelv. 18. The De- 
claration doth not expreſs that Z. did demiſe 
the Houſe, and if there be no Demiſe, there 
is no Term; and the Indenture was ſealed on 
the Part of the Leſſee, and not on the Part 
of the Leſſor, (for any Thing that appears): 
And if Leſſee ſeals his Part, and not the Leſ- Leſſee ſeals 
for, nibil operatur, neither in reſpect of the In- bis Part, and 
tereſt, nor in reſpe& of the Covenants, for not the Le- 
the Covenants depend upon the Leaſe, lor. 
and the Bond on the Covenants ; and 
if the Leaſe had been made, and after ſur- 
rendred, all the Covenants and Bonds for the 
Performance thereof had been void alſo; 
but yet in ſome Caſes, the Acceptance of the 
Surrender ſhall not diſpenſe with the Cove- 
hant, as Noy 18. Auſtin and Moyle, 1 Leon. 
p. 179. Cheney and Langley. Auſtin and 
Moyle's Caſe was, A. leales by Deed to AM. 
for Ten Years, and M. covenants at the End 
of the Term to leave Four Acres of the Land 
fallowed and ploughed ; and in it alſo there 
was a Proviſo, That if M. miſlike his Bar- a 
gal, that upon a Year's Warning he may Acceptance 
urrender his Eſtate ; and M. ſurrendered, but of a Surren- 
left not any fallowed : * The Acceptance of C 5 
the Surrender hath not diſpens'd with the n not wit 
Covenant, but upon a void Leaſe the Cove- do a future 

1 i nants AR. 


a Covenant to' 


nants are void, as in Capenburſts Caſe, 1 Keb. 

131, 164, 182. Bond for Performance of 
Covenants, that the Grantee ſhall quietly en- 

joy a Term ; but the Grant was of ſo much 

tr the ſaid Term as ſhall be unexpired at his 

Death, which, as Chedington and Groſwenor's 

Caſe, 7 Dier, is void, and ſo the Covenants 

depending thereupon are void alſo. Min- 

Diverſity, dam put a Difference, and it was agreed, 
where a Deed Where a Deed is void in the Fabrick, there 
13. the Covenants on it are void, as when a 
= where Freehold is to commence in futuro, and 
there is only where there is only want of Intereſt in the 
want of Iate · Party-Grantor ; but thatDeed is good: Which 
reſt in the the Court agreed, if the Intent is, that the 
Party-Gran- Covenant ſhall go. with the Leaſe, which if 
* void, that falls. Leaſe of Tenant pro Life for 
Twenty one Years, with Covenant to enjoy 

during the Term, and Bond according ; by 
Debt lies not his Death the Bond falls. In Dier, there was 
— —— an Opinion, that Debt lay on Bond, not- 
of Covenants. withſtanding a Releaſe of Covenants in an 
Indenture, to which the Obligation relates; 

but that Caſe is ſettled, that the Bond and 

Covenants to which it relates are but one 

Aſſurance, and the one being made void, 

the other falls: Vid. Sid. 307. 2 Keb. 116. 
Tenant for Eife makes a Leaſe for Years, 

Leſſee by Indenture grants and ſells all his 

Eitate, Hab' in tam amplis modo & forma, as 

he ought to hold it. Leſſee for Life dies, he 

in Reverſion enters ; Bargainee brought Co- 

venant againſt the Bargainor, it lies not. 

Here is no Warranty in Deed or Law, but 

only an Aſſignment; and if there were a 

Warranty, yet the Covenant determines with 

the Eſtate; as Tenant in Tail makes a Leaſe 

for Years, and dies without Iſſue, the Cove- 

nant 
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The Law ok Covenants, 483 
nant doth determine with the Eſtate, Cr. El. 
21 7 Lyndidale's Caſe, 1 Anderſon 12. Serle's 
e. 

But let the Leaſe be good or void, yet Upon Evic- 
when there is an Eviction, Covenant lies, tho tion Cove. 
the Leaſe be originally void. _—_— tho 

Covenants in Law extend to lawful E- por 
victions, and to Eſtate in Being, and not void. 
where an Eſtate is determined; as Leſſee for 
Life makes a Leaſe for Years, and dies, Leſ- 
ſee ſhall not have Action of Covenant, or 
Covenant in Law, 9 Eliz. Dier. 2 Brownl. 
I63, 164. | 

Capenhurſt's Caſe was: | 

Debt on Bond conditioned for Perfor- 
mance of Covenants in an Indenture, b 
which the Defendant's Teſtator being Leſ- 
ſec for Years of a long Term, aſſigned ſo 
much of the Term as ſhall be to come at the 
Time of his Death to the Plaintiff, and co- 
venants that he ſhall enjoy it; and he makes 
the Defendant Executor, and dies, and aſ- 


ſigns a Breach, that the Defendant after the 


Death of the Teſtator ouſted him; and af- 
ter Verdict pro Quer, it was moved in Arreſt Obligatien 
of Judgment, that the Aſſignment of ſo much to perform 
of the Term as ſhould be to come after his Covenants, 
Death was void, and ſo is the Covenant al- where there 
ſo ; for the Covenant cannot ſubſiſt without the Oblige: 
an Eſtate, and that the Aſſignment was void, tion is ſingle. 
were cited, 1 Rep. Rector of Chedington's Cale, 
and Gravenar's Cale in Dyer, and 2 Cr. Child 
and Baylie's Caſe; and ſo is the Covenant, 
Yelv. 18. Sopranie's Caſe, and of that Opi- 
nion was the Court : But it was further mo- 
ved, that then the Oligation is ſingle ; for if 
the Condition refer to a Thing that is not, it 
is all one as if there were not any Condition, 

li 2 and 
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Obligation to 22d to this the Court inclined ; but after- 
perform Co. Wards the Covenant and Obligation being 
vexants in a both for the Corroboration of a Grant which 
voud Gre, was void, they are alſo both void, and 

the Court gave Judgment pro Defendant, 

1 Lev. 45. | 

In Covenant the Plaintiff declares, Where- 

as the Queen by her Letters Patents granted 

Licence to him, his Deputies and Aſſigns, to 

buy Spaniſh Wooll, and to tranſport it hither 

&c. He by Indenture granted to the De- 

fendant and to R. N. the faid Licence for 

Eight Years; in Conſideration whereof, the 

Defendant did covenant and grant to pay 

him 100 J. every Year at Two Feaſts, (viz.) 

the Annunciation, and Michaelmas ; and fur- 

ther, That every Year at the Feaſt of the 
Annunciation, or within Twenty Days af- 

ter, he would make a new Obligation of 

150 l. for the Payment of the ſaid 100 J. the 

next Year, and alledges in facto, that the De- 

fendant had not paid him the 50 l. due to 

him at Michaelmas, 28 E. and that he did not: 

make an Obligation at the Annunciation, Cc. 

and for thoſe Covenants broken he brought. 

the Action. The Defendant pleads, that in 

Previſe, If he the Indenture is contained, Proviſo ſemper, that 
does not pay if the Defendant doth not every Year make 
ſuch Money the Bond at the Feaſt of the Annunciation, or 
— failed in Payment of the Money at the Day; 
ture to be that then and from thenceforth the ſaid In- 
void: Action denture, and every Clauſe, Article and Sen- 
lies for Co- rence therein, ſhould be void and of none Ef- 
—— png fect, and ſhewed that he failed in making the 
the Indenure Obligation at the firſt Day, and ſo the In- 
is void. denture is void. Judgment / actio. The 
Action lies, for this Covenant broken before 
the Indenture became void; but they agreed, 
| that 
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that for the Covenant for Payment of the 
Money no Action did lie, becauſe the In- 
denture was void half a Year before by nor 
making the Obligation, and the Intent of 
of the Party was, that it ſhould be void on- 
ly to have Benefit of Covenants broken in fu- 
turo, but for Covenants broken before it was 
never their Intent, but that the Party ſhould 
have Advantage of them. But by Wray, the 
Thing that makes the Indenture void is the 
breaking of the Covenant, ſo they are both 
at one Time, and ſo he hath had all his Bar- 

ain and all his Benefic of the Indenture, and 
o the other Party is at large. Judgment 
pro Quer. Cr. El. Dr. Man verſus Gee. 


Pleading. 


Requell brought Covenant againſt Hart, 
Parſon of D. The Caſe was, That Hart let to 
the Plaintiff Parcel of his Glebe and Tythes 
for Term of the Life of Hart, if he ſhould 
continue ſo long Parſon, rendring 26 s. 8 4. 
Rent ; and covenants by another Deed, that 
the Leſſee ſhall peaceably and quietly have 
and enjoy the. ſaid Land and Tythes, and 
covenants likewiſe that he had not done any 
Act or Acts, by which the Plaintiff ſhall be 
interrupted in the ſaid Leaſe, where revera 
he had made another Leaſe before of them 
to F. S. And the Plaintiff being ouſted by 
F. S. brought this Action againſt the Defen- 
dant, who pleads the Stat. 13. El. e. xo. That 
Leaſes- made by Parſons, otherwiſe than is 
therein limitted and expreſſed, ſhall be void, 
and he pleads over the Statute of 14 El. e. 11. 
that Covenants ſhall be of the ſame Validity, 
and not otherwile, as Leaſes by the fame Per- 

| Ii 3 ſons; 
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ſons; and in as much as the Leaſe is void, 
there being another more ancient Leaſe in 
eſſe, ſo the Covenant ſhall be alſo. Gaway ; 
Stat. 14 El. the Statute of 14 Elix. doth not intend to 
explained, avoid any Covenants, but ſuch as were made 
to corroborate Leaſes made void by Stat. 13 El. 
before, and not to defeat Covenants made 
upon void Leaſes by the common Law, quod 
nota adjorn, Hill. 37 El. Rot. 161. in a private 
Manulcript. 
Moile brought Action of Covenant againſt 
Auſten ; Defendant demurs upon the Count, 
and the Caſe was this : Leaſe for Seven 
Years to Auſten by Indenture of Land, who 
covenants to leave Part of the Land ad ſinem 
. . difti Termini fallowed and ſturred, fit for 
Wheat-Seaſon, Proviſo, that it ſhall be law- 
ful for the Leſſee at any Time within the 
{aid Term, giving Warning to the Leſſor at 
the Feaſt of St. Michael, to depart, & c. and 
he doth noc leave it fallow according to the 
former Covenant: The Q. was, If the Leſ- 
ſee be bound to leave it fallow or not, when 
he departs within the Term? For this Pow- 
er of Departure upon Warning is limited 
with this Performing of Covenants, adjorn 
Difference nota per Telverton and Tanfield, That the End 
between the of the Term of Seven Years, and the End 
End of a of the Term, are all one, for both refer to 
— of the Intereſt of the Term, and to the Deter- 
Seven Years, mination, be it by Surrender or otherwiſe ; 
2 but if it were at the End of Seven Years, this 
is not before the Seven Years incurr'd with- 
out reſpect to the Term: Vid. Br. Expoſition 
of Terms, 44. 35 H 8. Vid Pagers Caſe, in 
the Rector of Chedington's Caſe, Dier. fo. 177. 
And after comes Crook, who ſaid, that the 


Plaintiff ſhall not have this Action: For aſtet 


the 
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the Covenant broken it appears that he had 
| accepted the Surrender of the Term, where- | 
by he is concluded. Per tot Cur, tho he had Acceptance 
accepted of a Surrender of the Term, yet he of Surrender, 
; If may have Covenant for Covenant broken be- dug reel. 
fore ; but Action of Waſte he may not have, — — 
I for he accepts of the Land, which is Parcel Aion. 
of the Thing to be recovered by the Action, 
I for which Judgment was given pro Quer. 
Hill. 4 Fac. B. R. entred, P. 3. Rot. 271. Pri- 
vate Manuſcript. 


What Covenants are good in a void Leaſe. 


Per Haughton, in Waller's Caſe : If the Co- 
renant depend on the Intereſt of a Leaſe, as 
a Covenant to pay Rent is void, if the Leaſe 
is void ; but where the Covenant is for a 
Thing collateral, as a Covenant that the Leſ- 
ſor is Owner at the Time of the Leaſe,or the 
that the Leſſee ſhall enjoy it ; theſe Cove- 
nants being collateral ro the Leaſe and Inte- 
reſt, are good, tho the Leaſe be void. Ni- 
chols cont. Covenant to ſave the Plaintiff 
harmleſs againſt T. in a void Leaſe, the Leſ- 
ſee is difturbed by T. the Covenant is good : 
For when an Eſtate is created in which is 
implied a Covenant in Law, there if the E- 
ſtate be void, the Covenant is void allo ; 
but when there is an expreſs Covenant in 
Deed, aliter, altho' the Leaſe be void or 
voidable; as if he covenant that the Leſſee 
ſhall enjoy during the Term, and the Leſſee 
reſign, yet is the Covenant good, altho' the 
Term is gone, Owen 136. | 


11 4 Where 
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Afion on Where a Parſon makes a Leaſe for Years, 
the Leaſeof in Which were divers. Covenants, and after 
a Parſon lies he became Non-reſident, by which the In- 


oe 1 denture became void ; yet he may maintain 
— 4 an Action of Covenant for a Covenant bro- 


his Non- ken before his Non- reſidency, Cr. El. 244. 


reſidency. Condition to perform Covenants in a. 


Leaſe ; Defendant pleads Covenants perfor- 
med, the Plainciff by Replication ſhews the 
Covenants, wherevt one was, that he ſhould 
enjoy ſuch Lands let to him, quietly, Cc. 
and ſheweth in facto, that the Defendant had 
Condition diſturbed him. Defendant by Rejoinder 
broken be- ſheweth, that in the Indenture was a Pro- 
fore the Con. viſe, that if he paid 10 l. the 31 of March 
med 30 El. that then the ſaid Indenture and all 
whereby the: therein contained ſhall be void, and alledg- 
Indenture is ed he paid the 10 Il. at the Day 3 it Was ad- 
void. judged, that by the Covenant broken before 
the Condition performed the Bond was for. 
feit, Cr. El. 244. Hill and Pilkington. 
Covenant, for that the Defendant 35 El, 
let to him the Lands for Six Years, and cove- 
nanted that he ſhould enjoy it without Inter- 
ruption during the Term, and diſocharged from 
Tythes and other Duties: And further co- 
venanted, That if Tythes were demanded 
and recovered againft him during the Term, 
that he ſhould recoupe ſo much in his Hands 
of the Rent as the Tythes amounted to, and 
for Breach ſheweth, that the Parſon 42 El. 
ſued him, for the Tythes of Corn growin 
there in the Years, 38, 39 Eliz. and fo 
brought this Action, and thereupon it was 
demurred. | 


\ | Per 
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Per tot Cur”, this Suit after the Determina- A Suit aſter 
tion of the Term is a Breach of Covenant, the Determi- 
for he did not enjoy it diſcharged, c. which nation of a 
s not intended of a real Diſcharge, for that Fn 0 
appears not by the Intent of the Parties, be- preach ok 
cauſe it is agreed, that if he were ſued he Covenant. 
ſhould recoup as much Rent in his Hands; 
but their Meaning was, he ſhould be freed 
from Suit and Payment of it, and he is as 
greatly prejudiced by a Suit after the Term, 
25 if he had been ſued before the Expiration 
of the Term: But it was not alledged that 
the Suit was lawful, or that the Tythes were 
due; (for he was not bound to diſcharge 
him from illegal Suits,) fo the Breach was 
not well aſſigned, Cr. El. 916. Lamery and 
Lovering. | 

Obligation for Performance of Covenants Obligation 
upon a Leaſe void per Statute Law is void void ona void 
alſo ; as where the Stat 32 H. 8. makes void Leaf. 
Leaſes made of Houſes to alien Artificers, 
Sid. 309. And on Bond to perform Cove- 
nants which Way ſoever, the Leaſe becomes 
void, per Releaſe, Surrender, Cc. the Obliga - 
tion is void alſo. 


— Covenants 


The Law of Covenants. 


Covenants to be performed under a Penalty. 


In Debt pro 150 l. Plaintiff declares on a 
Charterparty, which contained divers mutu- 
al Agreements ; Et in performatione conven- 
tionum prædictarum ex parte dicti Magiſtri ipſe obli- 
gaſſet ſe dicto Mercator in penal; — 1501 
ormationem con ven prædict ex part 
dicti Mercatorss . ſe dicto Magiſtro in ſimili 
penal; ſumma 150 1. This Action was brought 
by the Maſter of the Ship againſt the Mer. 
9 The Declaration is inſufficient, for 
when it comes to the Penalty on the Mer. 
chant's Part it 1s only obligaſſe ſe, omitting 
ipſe, or præd Mercator obligaſſet ſe, and fo it is 
not expreſly declared that the Defendant was 
bound. But Ventris contra, for it is obligaſſet ſe 
præd Magiſtro, and none but the Merchant 
can be bound; and had it been ipſe obligaſſet, it 
had been good, and that is underſtood; but 
Judgment was given for the Defendant, 
2 Vent. 196. 


CHAP 
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* 


CHAP. II. 


Bonds for Performance of Covenants. 


Venants. 


EBT on Bond for Performance of Co- 
venants ; the Defendant ſets forth the 
Covenants by a Teſtatum exiſtit, it is ill. 

In Action of Covenant, the Plaintiff may 
align as many Breaches as he will, tho' not 
in Obligation for Performance; for in that 
Caſe there ought to be a Certainty, and cer- 
ainly alledged, Cr. Car. 176. Sims and Smith, 
2 Keb. 14. 29. 

Debt on Bond of Covenants; After Ver- 
dict it was moved in Arreſt of Judgment, 
that the Defendant's Plea was, that præd Ed. 
did covenant that R. was ſeiſed, whereas the 
Defendant's Name was Robert that did cove- 


nant ; this Miſrecital is not material, becauſe Miſtecital. 


here is a good Affirmative, and the Bond, if 
this be miſrecited, is ſingle. Contra, if it 
had been an Action of Covenant, or when 
the Indenture by Prayer of the Defendant is 
entered in hæc verba, 1 Keb. 126. Sid. p. 49. 
Pegg and Waters. 
The Plaintiff aſſigned a Breach in Non- 
reparations ; Defendant pleads, the Plaintiff 
had acquitted and diſcharged him of all Re- 
parations. Plaintiff demurs. Per Cur, this 


is an Acquittance and Diſcharge of the Re- 
pParations 


fferences between Action brought on the Cove- Vd. 1 8. 
nant, and on the Bond for Performance of Co- 371. 


= 
Releaſe. 


Demand of 
Rent. 


Rent. 


Parole Con- 


tract may be venant, but only for the Damages which are 


_ in 
1(charge o 
Damages in 
Covenant, 


not ſo in Ob- which cannot be diſcharged by a —_ 
ol 


Vgation. 


which is for Payment of Rent, in that Caſe 


excuſe him; but an Obligation to perform 
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parations for the Time paſt as well as the 
Time to come, and amounts to as much as if 
he had releaſed that Covenant; but the Co." 
vEnant being broken, that Diſcharge ſhal 
not take away the Action oñ the Obliga 
tion which was once forfeited, 3 Leon. 69. 
In Covenant to pay Rent, and in the De. 
claration there is not any Demand alledged, 
and it need not, becauſe the Covenant was 
to pay ſuch a Sum for Rent expreſly ; but ini 
the Condition of a Bond to perform Cove 
nants expreſſed in ſuch a Leaſe, one of 


the Bond will not be forfeit without a De- 

mand, 1 Ventr. 259. Norton and Harvey. | 
If a Bond be with Condition to pay Rent 

0 there the Leſſee _ to ſeek theo.” 
eſſor, and Tender on the Land will not 


Covenants doth not alter the Nature of the, 
Rent, 2 Brownl. 176. Manly and Fenning, 
Hob. p. 8. Baker and Spain, but that it ought 
to be demanded, Cr. Car. 76. Chapman: 
Cale. T 
Covenant for Repairs, and for not "_ 
ring, the Action is brought. Defendant 
pleads, That after the Decay he made ſuch . 
a Concord that the Plaintiff ſhould have 304 
Cc. in Satisfaction, &. and ſhews it to be 
executed. Demurrer, for the Action being. 
grounded upon a Deed, cannot be diſcharged 
but by a Deed. But per Cur', the Plea is good, 
for it is not pleaded in Diſcharge of the Co- 


demanded by Reaſon of the Breach, and the ta 
Covenant remains. And it is not like to the fa 
Caſe of an Obligation with a Condition, I 
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te fr there it is a Duty certain, Cr. Fac. 99. 


as if 


Co Wer and Blague. 
ſhanf} Condition was for Performance of all Co- 
io Denants, Payments, Articles and Agree- 
5g. Pents, compriſed in ſuch a Deed, dated, &. 
De. e Defendant ſhews, that the Deed was a 
ged. Need of Feoffment, wherein was contained 
t he for 110 L. had enfeoffed the Plaintiff 


1 fſuch Lands, with a Proviſo, that if the De- 


ove. Nndant paid ſuch a Sum at ſuch a Day the 
» ofcoffment ſhould be void, and to re- enter 
Dae With Covenants to fave harmleſs from Incum- 
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De. Nances, Cc. and that he had performed all Bond to pet. 


ent 
the 
not 


he Covenants, Articles and Agreements, on form Cove- 
s Part to be performed. The Plaintiff aſ- nants extends 


zus 4 Breach, becauſe he did not pay ſuch wi 22 


Sum at ſuch a Day, according to the Pro- Mortgage, 


umi Per Car', for as much as there is not there being 


they Covenant to pay that Sum, it is a Pro- no 


„ in Advantage of the Feoffor, that if he 
He (paid the Money he ſhould have his Land 
„gain, and it is in his Election to pay the 
Money or lofe the Land ; therefore the Con- 
lition of the Bond extends not thereto, but 
it extends to perform the other Covenants, 
r. Tac. 281. Yelv. 206. Briſcoe and King 
lipe, Vid. Telv. but Vid. hic infra, 2 Lew. 
116. contra. | 

Covenant : Whereas the Defendant reci- 
ing that ſhe had an Eſtate for Life in ſuch 


ai 
int 
ch 


) 1. 


be 
15 
1 cuſtomary Lands, covenanted that ſhe would 
. ſurrender the Eſtate upon Requeſt, and per- 
e mit the Plaintiff to enjoy the ſaid Lands, and 
e fake the Rents, Iſſues and Profits of em; and 
en facto aſſigns for Breach, that ſhe did not ſuf- 
fer him to enjoy the ſaid Lands, but had re- 
„Jceived the Rents, &c. from the Time of ma- 
lng the Indenture until the Day of the Writ. 

| Defendant 


Covenant 
to pay the 
Money. 
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Requeſt. 


In Cove- 


nant the 


Plaintiff may 


aſſign as ma- 
ny Breaches 
as he will, 
but not on 
Bond of Per- 
formance. 


Defendant demurs upon the Declaration 
1. Becauſe there was not any Requeſt alled 
ged for the Permiſſion, ſed non alloc, fort 
Requeſt extends only to the Surrender, nc 
to the Permiſſion. 2. That he doth not alledg 
a ſpecial Diſturbance by Entry, or other 
wiſe. 3: The Breach is too general, in 3 
ſigning that ſhe received the Rents, Iflue 
and Profits of the Lands, without ſhewing 
what, ſo as it might be iſſuable, and thereb 
recover in Damages as much as the De 


proved to the Jury. But per Cur, in Cove 
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fendant recovered, according as it ſhall be 


nant he may aſſign as many Breaches as he 
will, tho not in Debt on Obligation fol ha 
Performance of Covenants, for in that Ca e 
there ought to be a Certainty,-and certain kin 
ly alledged, but in a Covenant it may be al 2 
ſigned as general as the Covenant is, Judg 


ment pro Quer. Cr. Car. 176, Syms and Smith. ; 


Q. the late Act. 


pe Law of Covenants. 
Bonds for Performance of Covenants. 


Note : The Condition of a Bond was to 
perform all Covenants generally, which be- 
ng void, the Bond is fingle ; ſo if there had 
been a void Indenture, or no ſuch Indenture. 
1 Keb. 130. 


of them, be for the Payment of Money, yet 


Eſhall be put out of the Court, for no Bond 
ſhall be affigned, ut ſupra, but ſuch as are 
for Payment of Money ; Sir F. Haw- 
tins verſus Chapman in Scac. 4 Leon. p. 9. 
2 Leon. 5F. contra. Vid. hic infra. 


one is to pay certain Monies ; and C. cove- ff 
nants with A. and B. to ſave them harmleſs 
from all Things contained in the ſame In- 


Bonds with Condition for the Performance Bonds for 


Nor Covenants, tho' the Covenants, or ſome Performance 
of Covenants 


Ie Aſſignment of ſuch a Bond to the King — — - | 


ſhall not be received; and if it be aſſigned it King. 


A. and B. are bound in a Bond to perform Covenant to 
certain Covenants in an Indenture, whereof fave harmleſs 


Things con- 
tained in an 
Indenture, 


denture, and after the Monies are not paid extends not 
according to the ſaid Indenture, by which to « Bond for 
the Bond is forfeited ; yet C. is not bound to Performance. 


lave them harmleſs from the Obligation, for 
this is a collateral Thing to the Indenture, 
1 Rol. Abr. 432. Scot and Pope verſus Griffin. 

If the Deed be void, then no Covenant in 
it ſhall bind; as Nelv. 18. Sopran's Caſe. 
A. poſſeſs'd of a Term for Years, granted fo 
much of his Termas ſhall be unexpired at the 
Time of his Death. Grantee aſſigns, and 
covenants that the Aſſignee ſhall enjoy it 
againſt all Perſons. The Plaintiff aſſigns a 
Breach, and Ifſue, and Verdict pro Quer. 
This Deed is void for the Uncertainty 2 

ere 


196 Te Lud bf Cobenants. 
If tbere be here is a Covenant that ſtands diſtinct by i 
not any Co- ſelf, and if there be not any Covenant, the 
venant, the the Obligation is ſingle; Owen 136. Waller; 
Obligation 15 Caſe there cited, Raym. 27. Capenhurſ' 
ſingle. Gi, NT He 

Reguls, It is laid down as a Rule in Siderpbin; Oh 
ligation for Performance of Covenants in a 
Leaſe, if the Leaſe become void, be it what 
Way it will, by Releaſe, Surrender, &c. 0 
by Statute Law, the Bond is void alſo 

305 Tevans and Harridge. | 
Defendant pays Oyer of the Condition, 
which is for Performance of Covenants in 
certain Indentures made between the Plain- 
tiff, being High-Sheriff, and his Under. 
Sheriff, on the Part of the Under-Sherif 
to be performed upon Oyer of the Condition 
The Defendant pleads, That the Indentures 
between the Plaintiff and the ſaid Under- 
Sherriff at ſuch a Day and Place, and ons 
Part of them under Seal of the Plaintiff, the 
Defendant brought into Court, which is en- 
tered in hc verba: And further, the Defen- 
dant pleads, there is not any Covenant con- 
tained in the ſaid Indenture on- the Part 
of the Under-Sheriff to be performed. E 
hoc, &c. the Plaintiff prays Oyer of the ſaid 
Indenture, by the Defendant brought into 
Court, which is entered in hæc werba ; by it, 
it appeared there are divers Covenants to be 
performed by the Under-Sheriff, and upon 
Oyer of the ſaid Indenture, the Plaintiff de- 
Where a murs. Per Cur, he need not in this Caſe al- 
Breachneed ſign a Breach, as in caſe of an Award; for 
not be aſ-· upon the Oyer, the Indenture is made Parcel 
ſigned. of the Plea, and by this it appears judicially 
to the Court, that he had pleaded a faul 
Plea, and ſo the Plaintiff need not ſnew an) 
1 x Matte: 
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Matter of Fact in his Replication to main} 


min his Action, as in the Caſe of an Awas - 5 


+ but a Demurrer was moſt proper for 2 
I Plaintiff, 1 Sand. 316. Smith and To mam. 


Remed 
alter 
Iod. 266. 


When Action of Debt is brought on a Bond 
to perform Covenants in a Deed, and the De- 
fendant cannot plead Covenants: performed „„ e 
without the Deed, becauſe the Plaintiff hatngn 
the original Deed, and perhaps the Defens 
dant hath not a Counter part of it: Fhe in Debt on 
Plaintiff bring in the Deed, and upon Evi form Co- 
gence, if it be proved. that the other Party venants, the 


in. hath the Deed, we admit Copies to be gil Pran te de 
© ven in Evidence ; but here the Law requires, 8 


that the Deed be produced. Nou have your, 
ly. for the Deed at Law, we cannot 
Law, nor grant Impralances, 


i 27 #291 Vern eee. 

the Condition; the Defen-'Defendant 

dant pleads covenants performed generally, Pleads Coves 
dens perfor-· 


ur verſus Gilſon, k. out ſhewing 


At is not ſufficient to ſhew the Deed whe 
the Plaintiff replies and prays Oyer, becauſe 
the Plea of the Defendane ought to be ſpes py 
dal, if any in the Covenants are in the Ne. 
gative ; and it appears not to the Court wie 
ther the Covenants are Negative or Afﬀirma- - 
ave, until the Deed be ſhewed. This häs f th. pate 
been veæata r: who ſhould ſet it fodth to would 
And in caſe the Party who would plead the plead the 
Deed had it not, he ought to move the Court, Deed had it 
and the Court will order that he ſhall have not, the 
the Deed, ora Copy of it, Sid r. 50, 97. 8 
Lewis againſt Bal, and p. 425. Tapſcor's Cale, have the Deed 
K k ſo or Copy. 


2 
=. 


Thr Law of Cobenantd. 
ſo is 1 Keb. 104. The Defendant catmot now 
oyer. pray Oyer as heretofore, but muſt plead; to tlie 

enture, and produce it to the Court. 
The Defen- - The Court on an Afidavit by:thE Attof. 
dant _ hey, that the Bonds are for the Petformance 
* 9 of Covenants, will order the Deſendant to 
venants to the deliver a Copy of the Covenants to the Plain 
Plaintiff. tiff, that e may reply there ãre none bro: 
ken; but not elfe, but bur by Conſent; 1 Kl 
Tue Defendanc demands Oy df the Cot 

oy "nie & es Legitur, which was to perform 
'- Covenants.» The Plaintiff demurs generally, 
becauſe the Defendant ſaith not. profert hic in 
' Curia.the Indenture; for as the Plaintiff pu- 
fert hic in Carias the Obligariori he 
declares, ſo the Defendatit ought to; 
in Curia the Indenture which he pleads; for 
otherwiſe he may recite it in Pleading, und 

the Plaintiff may not have Anſwer or Nea 
dy. This is added by Stat. 27 El. being Mat 
ter of Form, otherwiſe had it been 

ſpecial Demurrer. The Entry upon the Roll 
always ſuppoſeth it to be brought into the 

Court may Court by the Defendant, and the Court 
compel the may compel; the Plaintiff to give a Co- 
Plaintiff to Py to the Defendant, if he ſwear he never 
—_ 4 4 ad any, or that he hath. loſt it, 1 Sid. 
ture to the 208. 1 Sand. P. 8. 2 Keb. 102. Fevans and 
t. Harridge: But. it is mentioned to be Cole 
Opinion in 1 Rol. Rep. Duport and Wildgooſe's 


Caſe. One may take Advantage, if he ſaith 


not when he pleads the Indenture, bic in Curia 


prolat of it upon Demurrer general, without 


ſnewing Cauſe, for it is Matter of Subſtance. 

MMWNWNote: In Debt for Performance of _ 

'*%, nants, they muſt be ſer out in Lm, Al 
len, p. 87. 
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Ete Law ot Covenants, — 495 


The Defendant ple ads, it was on Condition 


to perform Covenants hic in Curia proſat, and 
in Truth the Deed was not indented. The 
Plaintiff had Judgment, 5 Rep. 20. b. Stilers 
Caſe, Cr. El. 472. meſme CaſdGme. 
If an Obligation to perform Covenants Diverfity be. 
becomes forfeit, hanging the Action, this 7 wes 2 


mall not make the Action good; but Obli- perform Co- 


gation with Condition for Payment of Mo- venaars, and 


hey becomes payable pending the Action, to pay Mo- 
this has made the Action good, Sid. 308,.in ney. 
Champion and Skipwerh's Ciſe. 

A Duty which is not naturally a Debt, Bond for 
but by Circumſtance only à Debt upon a Performarics 
Bond for Performance of Covenants, or to — 
fave harnileſs, may be aſſigned over to the — — * 
King for a Debt; but a Scire fac ſhall iſſue King for a 
forth, to know if the Party hath any Thing Debt. 
to plead againft ſuch Aſſignment. 2 Leon, 55. 

Beaumont's Caſe, tho 4 Leon, contra, Vid. hic 


If a Man be bound to perform Covenants, Demand Le- 

and one Covenant is to pay Legacies, there gacies. 

he need not to pay them without a Demand : 

Aliter, where one is expreſly bound to pay 

ſuch Legacies, 2 Leon. 114. | 
Condition for Performance of Covenants, If ſome of 


whereof ſome are void by Common Law, yet che Cove. 


nant 
it ſhall ſtand good for the reſt agreeable to _— 


Law; but where any are void by Statute Commog 
Law, all is void. If a Sheriff on Stat. 23 H. 6. Law, — the 
will take a Bond for a Point againſt that Bond to 
Law, and alſo for a due Debt, the whole — 
Bond is void, for the Letter of the Statute is If derne are 
fo, for a Statute is a ſtrict Law; but the void by Ste- 
CommonLaw doth divide according to com- tute Law, all 
mon Reaſon, and having made that yoid is void. 
that is againſt _ 4p the reſt ſtand, as 

2 xs 


The Lam of Covenants. 
is 14 H. 8. fe. 15. Hob. 14. Sir Daniel Norton 
verſus Simm... | | | 
So it was adjudged in Lee and Coleſhill 
Caſe, Crok. Eliz. 529. A Condition for Per- 
formance of Covenants ; one is againſt the 
Statute for buying of Offices, the other is a 
Covenant, and not relating to that ; 
the Bond is void in all, for the Statute ſaith, 
the Bond to that Purpoſe ſhall be void, and 
it cannot be void: to this Intent and good to 


another. And it hath been adjudged, if a 


Perſon makes a Leaſe which is void by the 


Statute for Non- reſidence, and there is an 
Obligation for Performance of Covenants; 


altho there be ſome Covenants. there in 


which do not concern the Leaſe, yet the 
Bond is entirely void, otherwiſe the Meaning 


of the Statute ſhould be defrauded by putting 


in a lawful Covenant within the Indenture, 
Vid. Pratt. Reg. 121. 2 Jet 


The Law of Covenants. 
i 3 


— 


CHAP. LIL 
Bond: for Performance of Covenants. Pleading. 


Mere the Covenants are in the Affirmative or 
Negative, or in the Dis junctiuve. Where Per- 
formance muſt be ſhewn particularly. 


1 to perform all Covenants com- 


priſed in ſuch an Indenture, the De- 
ſendant pleads he had performed all Cove- 


nants, without ſhewing how. Per Car, as 


to all the Covenants which are to be perfor- 
med in the Affirmative, the Plea is good ; 
but a Negative Covenant muſt be anſwered 
in the Negative, and where the Plaintiff is 
to be a Party to the Performance; as if Iam 
bound to enfeoff you of Two Acres in D. 
which you ſhall aſſign, here I muſt ſhew 
how: Alſo where Words are in the Disjun- 
ctive, it ought to be ſhewed ſpecially. 
16 H. 7. 11. 4. | 


If I am bound to perform Covenants, and 


the Covenants-are in the Affirmative, if the 
Performance of them be by Matter of Fact, 


may recite the Condition, and plead gene- 


rally I have performed all the Covenants, 


and ſhall not. ſhew eſpecially the Perfor- 


mance of them : As if I am bound to enfeoff 
the Obligee of, &c. and alſo, that I ſhall 
give to him an Horſe. In Debt brought 
upon the Obligation, I ſhall ſhew the Con- 
dition, and ſay, Per implevi omnes conventiones, 


and ſhall nor ſhew the eſpecial Matter of the 
Performance, as that I gave him an Horſe: 


K k 3 at 
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nants in an Indenture, it ſufficeth to alledge 


The La ot Covenants, 
at fuch a Place, &c. but if the Condition be 
in the Affrmarive, and the Performance of it 
may be tried by Matter of Record; as if Iam 
bound, Iſhall be nonſuited in ſuch an Action, 
there I ſhall ſhew the Performance of this eſpe- 
cially ; burif the Condition be in the Nega- 
tive, as that I ſhall not go to London beforę 
ſuch a Day, I muſt anſwer to this in the Ne. 
gative. 13 H.7. 19. b. 10 H. 7.12.6. 


If the Defendant pleads generally Perfor- 


mance of Covenants, where ſome are in the 
Negative, and ſome in the Affirmative, and 
che Plaintiff doth demur generally upon it, 
without ſhewing Cauſe o r 
ment ſhall be given according to the Truth 
of the Caſe; for that Default of Pleading 
is but Matter of Form, and is aided 

Stat. 27 Eliz. except the Plaintiff for Cauſe 
ſheweth ſome are in the Negative, and ſome 
in the Affirmative; but if any of the Cove- 
nants be in the Disjunctive, ſo as it is in the 
Election of the Covenantor to do the one 
or the other, then it ought to be ſpecially 
pleaded, and the Performance of it, for other- 


vwiſe the Court cannot know what Part hath 


been performed. x Leo. 3 1 1. Oglethorpe and Hide, 

It is agreed per Cur, in Mint and Betbells 
Caſe, when the Matters to be pleaded tend 
to Infiniteneſs and Multiplicity, whereby the 
Rolls ſhould be incumbred with the length 
thereof, the Law allows of a general Plead- 
ing in the Affirmative, and allows of the 
Rule, That he who pleads in the Affirmative, 


Performance ſhall alledge Performance of Covenants ge- 


of Covenants nerally ; and ir was faid, it hath been re- 
generally. 


ſolved by all the Juſtices of England, that in 
Debt on Obligation to perform the Cove- 


Per: 
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Theil a of Covenants. 

0 performance 5 eral) ; One covenants to de- 

i- © liver to the Plaintiff all the Farand Tallow of 

Beaſts which he, his Servants, or Afligns, 

ſhould; kill or dreſs before fuch a Day. The "A 

.: Þ Defendant pleaded, That upon every Requeſt 
; made tO him, he delivered ro the Plainti all 
2 the F at and Tallow of all Beaſts which were 
. killed by him, his Servants, or Aſſigns, before 
che ſaid Day, and good. Cyo. Elis. 749. 
in Debt on Bond for Performance of Co- 
e || venants ; one whereof was, That the De- 

4 | fendanr ſhould not deliver up Poſſeſſion to 

+ | any but the Leſſor, or ſuch Perſons as ſhould 

. lawfully recover. Defendant pleads, he did 

h not deliver it, but to ſuch Perſons as lawful- 

g || ly recovered it. Plaintiff demurs. The Bar 

r | is purſuant to the Count, and lying not only Bar purſuant 

ein the Knowledge of the Defendant, but to the Count. 

e chat che Plaintiff may as well have Know- 

„ ledge of it. On afficmative Covenants, g 

+ | neral pleading Performance is ſufficient, and 

e | {0 on Negative, per Twiſden ; for it is ſuffi- 

y | cient for the Defendant to plead an Excuſe, 

and the Plaintiff muſt aſſign a Breach to in- 

h © title himſelf. Vindbam ad idem. Negative 

„ Covenants may enwrap many Particulars, 

as to ſay, He did not cut down my Timber, 

d unleſs for the making of Barns and Stiles, 

e | &c. which Fofter agreed. Judgment pro 

h | Defendant. It was ſaid in this Caſe, here is 

no Breach neceſſary to be aſſigned by the 

e Plaintiff, the Plea being on particular Cove- 

„ | nant, which is like a Releaſe pleaded in Ar- 

. & bitrament. 1 Keb. 380, 413. Nicholas and Pullen, 

1 


In Bond of Covenants the Condition is, 
If the Defendant and T. and their Aſſign 


S 


perform, c. and he pleads, That he and 7. 
ad performed, and faith not [their -Af- 
Kk 4 ſigns}, 


, 1 
1 13 

— 
Fd * 


A Bar good 
to common 
Intent. 


Departure. 


ginh cumbap docheyilmduſignat ie over 


Per Cur; it appeareth not that there is any 


Aſſignee, and it ſhall not be intended, ex- 


cept. it be ſpecially ſhewed, and a Bar is 
good to a Common Intent. 2. The Condi- 
tion. was, If they perform all the Covenants, 
Conditions, Agreements, Articles, &c. and 
when he recited them, he ſaith not which 
are all the Covenants, Conditions, Agree- 
ments and Clauſes, in the Indenture, but 
leaves out Articles. Per Cur, Agreements is 
all one with Articles; and if many Words 
contain one Thing in Signification, if he an- 
ſwer to them in 2 it is good. Cry. 
Dr, c 71,7 WR 
Debt on Band, Condition to perform Co- 
venants. Defendant plcads the Indenture; 


.. which was, to retorn all the Effects of Goods 


ſent to Barbadoes, and that he had performed 
all the Covenants : The Plaintiff replies, 
ſuch Goods were ſent to Barbadoes, whereof 
he had not retorned the Effects. The De- 
fendant rejoins, that he had not any Orders 
to retorn the Effects of them. On Demurrer, 
Judgment pro Quer, for this is a Departure, 
no Mention of Order being in the Cove- 
nants. But by Hales, had the Covenant been 
to retorn them upon Order, the Plea had 
been good, and in ſuch Caſe, —— om- 
nia may be taken, that he had performed all 
which he ought to perform, not having Or- 
der. 2 Lev. 97. Mood and Kirkham. | 


Covenants in It was agreed in Ley and Lutterell's Caſe, 
the Negative Palm. 70. when all the Covenants are in the 


or Dis jun- 


tive, ought 
to be ſhewed 
ſpecially per- 


formed. 


E 9 240 i 1 F 


Affirmative, and Matter of Fact, the Perfor- 
mance: of all. Covenants,” without ſhewing 
how, ſhall, be good : Aliter, where any are 
in the Negative, or Disjunctive, this 'oughe 

. 1 


an 


ec ag. erg peng 2a 


e 


1 a = 


2 


e. . tf 


128 


— | . I 


TCke Le of Cobtriatity: + 
to be ſhewed ' ſpecially how performed; and 


505 


when any Covenant is Matter of Record, 8 Mater of 
md co be performed, although! it be in the Record. | 


Affirmative, yet — it to be eſpecially ſnew 
ed how performed, as in the Caſe of a Plea 
of a Fine levied, becauſe the Record ſhall 
be tried by it ſelf, and its Credit ſhall not be 


examined per le Pas; and perhaps the Plain- 


tiff will reply, That all Parcels contained 


in the Indenture are not compriſed in the © , | 


Fine, or other Plea ; upon which the Fine 


* 


ſhall be examined, and there is another Di- D 


* 


iverſiry, 


rerfity, where the Act ought to be done by where the 
the Parry, and where by a Stranger; where AR ought to 


between the Parties, if it be in the Affirma- 


be done by 
the Party, 


tive, general Performance is ſufficient, but and whereby 
if the Act be to be done by a Stranger, (as a Stranger. 


Covenant that F. S. and his Wife ſhall lev) 
a Fine) this Performance ought to be ſpecial- 
ly alledged ; the Reaſon is, becauſe the O- 
bligee is a Stranger to him that ought to do 
the Firſt Act, therefore the Obligor ought 
to ſhew how this Act was done by the 
Stranger. 

Debt on Bond, to perform all Covenants 
contained in ſuch Indenture. In Debt on 
this Bond the Defendant cannot ſay, there 
is not ſuch Indenture but is eſtopped; one need 
not be ſo particular of the Breach upon 


— 
. 


a Covenant, as upon a Bond for Performance, 


for in a Bond for Performance of Covenants, 
where there is a Covenant to repair, if it be 
ſued, it's not ſufficient to ſay, that the 
Houſe is out of Repair, but you muſt ſnew 
how; but on a Covenant it's enough to ſay, 
that it was out of Repair. 16i#. F 

In Debt on Obligation, conditioned. to 
perform Covenants, Paymenrs and Agree- 
WY d ments 


0 


et forth, 


596 


A good 
Breach, not- 


withſtanding 
no actual E- 


Poſſeſſion is 


Inde: Ae: par 5 
ments in Indenture of Demi Is in Poſ- 
fellion of A. for Years: Defendant on Oyer 
pleads Performance of all Covenants, Pay- 
ments and Agreements, and ſo the Bond is 
void by the ( 
tiff replied, That the Defendant had no. 
thing in the Lands, but one A. To which the 
Defendant demurred. And 2 Cur, this is 
good Breach, notwithſtanding no actual 
Eviction of the Poſſeſſion is ſet forth, 


no. 2- The pleading Performance of all Pay. 


ments being only in purſuance of the Cove. 


nant, andpleaded as a Defeaſance to the Obli- 


gation, doth not make the Bond void, nor 
can the Plaintiff take Iſſue on Payment, un- 
leſs ſo ſpecially pleaded. 3 Keb. 616. Oding- 
ley and England. 7242 

In Debt on Bond, the Condition was to 
perform Covenants of Payment of Rent, 
and other Particulars. Defendant pleads 
Performance generally. Plaintiff demurs, 
for he ſhould have pleaded. Performance to 
each Particular, or other Plea; and fo 
wherever Particulars are ſpecified. 2 Kel. 
362. Brown and Talderhy. Fi 

Note, Action on the Caſe lies againſt an 
Artorney, in Nature of a Diſceit, for that 
the Detendant, being Attorney for J. S. a- 
gainſt the Plaintiff, in Debt on Bond of Co- 
venants, without any Warrant, enters an 
Imparlance without the Condition, whereby 
they could not plead Performance of Co- 
venants; upon which, Judgment by nibil 
dicit was given. Rol. Eutr. p. 57. 

In Debt on Bond, conditioned to perform 
Covenants of Under-Sheriffs, Bayliffs, Part 
in the Negative, and Part in the Affirmative. 
The Defendant, as to thoſe in the Negative, 
| | Plea- 


Wa = eee eee 
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The Law of Covenants. $07 
pleaded negatively ; and as to choſe in the 
Affirmative, that he had obſerved them. To 
which the Plaincift replies, That the Defen- 
dant was not aſſiſting at the Arreſt of F. S. 

To which the Defendant demurred. Per Cur, How perfors 
The Plea is ill, without ſhewing how he had med ro be 
performed them, and yet the Replication is lhewed. 
good to ſhew a Cauſe of Action, for the 
naughty Plea was a Trap that the Plaintiff 
hou d have 2 to 5 Fs ſo no Cauſe 
of Action would appear. Judgment ver 
2 Keb. 405. Clavell and Gallee. ** 
Condition was for Performance of Cove- 
nants in a certain Indenture, whereof ſome 
were in the Affirmative, and ſome in the 
Negative: He pleaded the Indenture, and 
Performance of all the Covenants therein 
generally; and it was thereupon demurred, 
and without Argument adjudged for the Plain- 
tiff. Cro. Eliz, 691. Cropwell and Peachy. 
Where an Act is to be done according to Diverſity bo- 
a Covenant, he who pleads the Pertormance tween an A& 
ought to plead it ſpecially; otherwiſe, where to be done, 
it is a Permittance, then it is as in the Ne- —_ Permit. 
ative ; in which Caſe permiſit is a good Pleading Per- 
lea, and then it ſhall come on the Plain- it. 
tiff's Part, to ſhew how the Defendant nor 
permiſir. 1 Leon. 136, Littleton and Perne. 


Note, The Condition of a Bond for Per- What the 
formance of Covenants in an Indenture doth Condition of 
eſtop to ſay, There is no ſuch Indenture ; ® Bond for 
but it doth not eſtop to ſay, There are no * 
Covenants, 1 Med. 15. Holloway's Cale. eſſops, ITS A 
2 Keb. 564. 1 Sanders 316, Moor 420. 2 Cr. what not. 
375. Allen 52. | 
Condition to perform Covenants. The 
Defendant pleads, after the making the 

Bond, 


— 


r 
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The Law of Covenants. 
Bond, and before the Writ, the Indenture 
was cancelled by the Plaintiff; the Plea is 
ill, for the Bond might be forfeited : He 
ought to have pleaded Performance of Co- 
venants till ſuch a Day, which Day the In- 


358 


denture was cancelled. 1 Brownl. 78. Ano- 


nymus. 

Condition to The Condition was, to perform all Cove- 
perfo:m Co- nants compriſed within certain Indenture, 
venents in bearing even Date with the Obligation (and 
—＋ in Truth the Obligation and Indenture 
11 were both without Date). Per Cur, they 
and there is Ought to have averred a Date of the Obliga- 
no Date. tion, and averred that the Indenture bore 
| the ſame Date with the Obligation. Noy 

C5 5 | 
K Upon Oyer of the Condition to perform 
Covenants, Defendant pleads, That there 
were not any Covenants in the Indenture. 
Plaintiff demurred, becauſe if there be not 
any Covenants, the Obligation is ſingle, and 
had Judgment. 1 Lev. 3. Huel and Povey. 
What wu confeſſed by Pleading. Covenants 


performed. 


Obligation to perform Covenants. The 
Covenant was, If the Plaintiff pay the De- 
fendant 1001. at Michaelmas, that the Defen- 
dant would pay him Yearly 10 J. for his 
Life, and averred he did not pay him 10 /. 
Yearly, but did not mention the Payment of 
the 100 J. by him, which was aſſigned for 
Error. Per Cur', It's no Error, becauſe the 
- - Pefendant, by pleading Conditions perform- 
ed, had confeſſed the Payment of the 1 00 l. 
to him by the Plaintiff, Moor 474. Good- 
2:1 and Than. 7 | | 
| Bends, 


Bi 


The Law of Covenants. 


Bonds, with Conditions to perform Covenants ge- 
nerally, and what ſhall amount to @ Breach or 
not; and in what Caſes a Breach need not be 


Med 


If a Man let for Vears, rendering Rent 
payable at Michaelmas and Lady-Day, on 


- $09 


Condition, That if he doth not pay at tha 
ſaid Feaſts, or within 14 Days after, then 
to re-enter; and the Leſſee binds himſelf in 
an Obligation. with Condition to perform Condition in 


the Covenants and Agreements of the ſaid 
Leaſe. The Leſſee pays not the Rent at the 
Feaſt, but within the 14 Days; yet the 
Condition is forfeited, for that the Condi- 
tion in the Leaſe is not Parcel of the Reſer- 
vation. 1 Rol. Abr. 431. Middleton and 
Ratcliff. 5 8 a 
A Condition to perform Covenants and 


the Leaſe not 
Parcel of the 
Reverſion. 


Agreements. One was, That the Plaintiff”. 


had covenanted with the Defendant, That 


it ſhould be lawful for the Defendant to cut 


down Wood for Fire-boot and Hedge-bootr, 


without making Waſte, or. cutting more 
than - neceſſary. The Plaintiff aſſigns a 
Breach in that Covenant, (which is, in 
Truth, the Plaintiff's Covenant;) the Ex- 
ception was, That the Condition ought but 


to extend unto Covenants to be performed 
on the Part of the Leſſee, Sed non allocatur, a 


it is the Agreement of the Leſſee, though it th 
and Covenant 


of the Leſſor. 


is the Covenant of the Lefſor, 1 Leon. 324. 
Stevenſon's Caſe. The. | 


It 


greement of 
e Leſſee, 


gis The Law ok Codenants. 
If a Man leaſe a Mannor by Indenture, 

except ſuch à Parcel of Land, and in the 
Indenture there are divers Covenants to be 
performed on the Part of the Leſſee, and 

the Leſſee binds himſelf in an Obligation to 
perform all Covenants and Agreements con- 

tained in one Pair of Indentures, and names 

the ſaid Indentures, and after the Leſſee en. 

Entry into ters into the Lands excepted ; this is no 
— 2 Breach of the Condition, for the Land ex- 
ed, noBreach cepted is not leaſed, and it is as if it had 
of che Con- got been named. 1 Rel. Abr.43. Dame Rif 
| fel and Guſwell. But Plowden 67. in Dove 4 
ndnd Manningham's Caſe. If one make af 
Leaſe of a Mannor, excepting a Cloſe, ren- 

dering Rent, and the Leſſee is bound to per- 

form all Grants, Covenants and Agreements, ve 

Contenta, Expreſſa, aut Recitata, in the Inden. is 

tures. If he diſturb the Leſſor in the Occupation ve 

of the Cloſe excepted, he has forfeited the C 

— Words Obligation; for when he excepts the Cloſe, I B. 
— he is content with it, and that the Leſſot I ne 
ments, Co- ſhall occupy it; and then this is the Agree- of 
rents, Expreſs, ment, and the ſaid Words, ¶ Contenta Expreſs, T 
aut Recife, aut Recitata, ] every of them go to the EI le 


* how far it 


1 ception, as well as to the Reſidue. O 
If 1 — ood _ the 2 th 

brought, it is ill. Defendant demands Oye 
— 8 a of he Obligation, and it was for Perfor- | C 
Action mance of Covenants. Plaintiff replies, and co 
brought, ill. aſſigns a Breach for Non-payment of Rent 
the 2oth Day of June, 17 Car. and the Bill C 
was filed Trin. 17 Car. which Term ended} n 
the 14th Day of June, therefore ill. Sid: 30). R 

Champion's Caſe. a 


Bond 


Che Lam of Covetatits. 

Bond of Covenants to perform an Inden- 
ture of Demiſe. The Plaintiff declares, 
He made a Leaſe the 28th of May to the 
Defendant ; and that poffea, Sci” 27th of the 
ſame Month of May, the Defendant broke 
the Covenant. Demurrer, becauſe the Breach 
is ſet forth, and before the Leaſe began, 
and ſo no Cauſe of Action. But by Bacon, 
where the Poſtea and Sci! are repugnant, as 
x- here they are, the Poſtea ſhall be good to ſig- 
al U nify the Time of the Covenant broken, 
and the Sci! ſhall be void. Stiles, p. 45. 
de Anonymuc. 

21 Though in Obligations (put in Suit) for Per- 
n- frmance of Covenants, the Breach ought to be 
r- if more preciſe and particular than Actions of Co- 
ts, ¶ venants, becauſe of the Penalty; yet if what 
n- 5 material, and of the Subſtance of the Co- 
on | renant be alledged, it may ſuffice ; as the 
he Covenant was, That the Defendant (a 
fe, Bayliff ) ſhould not let at Large any Priſo- 
or ner that ſhould be arreſted, without Licence 
e- of the Plaintiff, and an Under-Gaoler. 
The Breach was, That the Defendant had 
let him at Large, at Weſtm ſans Licence, 

&c, but ſhews not the Place or Time of 


on the Arreſt, Per Cur, he need not, the 
e Elcape being the material Part of the 
r- Covenant. Sid. _ Jenkins and Han- 
nd cock. 

nt If the Breach of the Condition of an 
ill Obligation be ill aſſigned, the Verdict ſhall 
ed never aid this Default. Sanders 2. 179. 
7. Kirby and Hama ker, cited. 


nd Note, 


510 


If the ſub- 
ſtance of the 
Covenant be 
alledged, it 
may ſuffice. 


p12 The Law of Covenants. 
Note, Tho the Action be well brought upon 
the Obligation, yet when. it appears that 

the Condition was for Performance of Co. 

Cauſe of * venants, there can be no Cauſe of Action 
Aion muſt without ſome Covenant broken, and ſo 
— Mall not have Judgment, though he hath a 
Verdict. Hob. 14. Sir Daniel Nortens Caſe. | 
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THE 
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W 


A. 


Account. | £2 
Ovenant and not Account Page 11 
Covenant to Account. Defendant 
pleads he was robbed, and ſo could give 
£00 Accne 241 
To account Manthly after Requeſt, and the 
Requeſt was after the Day of the Month, 


| | 245 
Pleaded, That he made an Account of all 
the Rents, but ſaith not what Sums ibid. 
Covenant to give account of all ſuch Mo- 


nies as ſhould come to his Hands 246 

Covenant to ſearch and view the Accounts, 

247 

How Acres ſhall be accounted 211 
Ack. 


Notwithſtanding any 14 ; 
Any, Thing to be done by the Leſſor, Non- 

calance no Act 44 
L1 To 


The INDEX 
To any Acts done by him, how it ſhall refer, 
; "+ Jy Page 199 
Defendant pleads, he had good Title at the 
Time of the Covenant, by vertue of cer- 
tain Fines from Sir T. P. and his Wife, and 
an Act of Parliament declared the Fines 
void; and Sir T. P. entered: The Cove- 
nant is broke L a 
Diverſity between Affirmative and Negative 
Covenants x FO, 7I 
If Acquirerel refer to the Land or the Perſon, 
he muſt ſhew how 4 277 


Brought on Covenants 292 
How often on Breach of Covenant 192 
By a Party that doth not ſeal 194, 295 
One Action of Covenant upon 'Two Re- 
= = | N 295 
In what Caſes one. cannot have Action of 
Covenant, not being Party to the Deed 
or not 297 
Or where a Stranger to the Covenant ſhall 
have Action on the Caſe againſt the Co- 
Venantor n 
When the Action ſhall be brought on ſeve- 
ral Payments 297 
In what Special Caſes Action of Covenant 
lies 30. And in what not, 304 
Surviving Covenantee to bring the Action, 
though he hath no Benefit 326 


Agreements. | 
Where the Word [agreed] makes a- Cove- 
nant 13 
What ſhall be ſaid an Agreement, and what 
Agreement amounts to a Covenant 30 
Where it ſhall be an Agreement of the Leſ- 
ſee, and the Covenant of the Leſſor At. 
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The INDEX. 
Where a remote Agreement at the End of the 
Deed qualifies the former Part Page 43 
Non performawit _—_— ſuum generally, 


without fhewing a particular Breach, 
where good 71 
Covenant not to alien or aſſigu 121 


Not to alien but to Wife or Children. ibid. 
Where, though there was Alienation by Li- 
cence, yet that Aſſignee cannot alien with- 


out Licence 1 


Annuity, or Covenant at Elecłion 137 
Where the Words [and alfo] make Two di- 

{tin& Sentences | 240 
Articles amounting to an immediate Leaſe, 


| 29 
The Clauſe (it any Strife ariſe] to be ſubmit- 
ted to Arbitrators; how to be conſtrued, 
FI 


Aſſignment, 
Where the Words Faffign, transfer, and fet 
over] amount to a Covenant, or not 37 
Aſftignee ſhall have Covenant on the Words 
Demiſe and Grant] BEARS > 
Where Aſſignee ſhall have Action on a Co- 
venant in Law 42 
Covenant not to aflign a Thing in Action 


5 54 
Affignment of a Choſe in Action, good bs 


Equity | 40 9 
Where Aſſignee ſhall have Benefit of a Cove- 


Coren d che Aſignes of Part, be. 
venant agai he Aſfignee art, be- 
cauſe it — with the Land mod 
Covenant not to alien or aſſign 121 
Of Aſſignee aliening without Licence 127 
Leſſee affigns his Term, and the Leſſor his 


Reverſion; the Rene accepts the 


12 Rent 


The INDEX. 
Rent of the Aſſignee, yet he may have 
Action of Covenant againſt the Firſt Leſ. 
1 | Page 129 
Aſſignment and Acceptance pleaded 147 
Where the Leſſee or Aſſignee may be charg- 
N - 169 
Where One may be Aſſignee of Covenant, 
and not of Eſtate ; 188 
Defendant pleads Aſſignment before the 
Rent-Arrear Ws 189 
Covenant, 320. Againſt Aſſignees 333 
Where againſt the Aſſignee or Leſſee at 5 
lection | Me 344 
Covenant againſt Leſſee after Aſſignment of 
the Term 5 336 
—— And Acceptance 344 
Againſt Aſſignee, though he be not named, 


| 342 
Againſt Aſſignee, though but Aſſignee of 


Parcel of the Thing demiſed 339 
Aſſignee by Eſtoppel cannot have Action of 
Covenant | 347 
In what Caſes the Aſſignees ſhall be bound, 
though not named Apprentices 349 
Covenant brought by Apprentice 286 
By what Covenants bound, though under 
Age ibid. 
Covenant to inſtruct, if diſcharged by the 
Death of the Maſter „„ 
Diſcharge at Seſſions pleaded 287 
Covenant againſt Apprentices 288 
Covenant for Aſſurance 208, 209 
Time to adviſe with Councel, 209, 211, 
229 

What is not a reaſonable Aſſurance, 210, 
28 

If Warranty or other Covenants may be in- 
ſerted 211 


II 


The I N D E X 


K Aſſurance agree in Subſtance with the Co- 
venants, it's good Page 214. 
Covenant to make further Aſſurance on Re- 
queſt HAT 222 
Covenant to make Aſſurance, as Councel 
ſhall adviſe 226 
By the Advice of F. S. if J. S. deviſe an in- 
ſufficient Security, the Covenant is diſ- 
charged 228 
Diverſity between Aſſurance and reaſonable 
Aſſurance 226 
In Covenant to make Aſſurance, who to do 
the Firſt Act 212 
What Acts are not included in the Aſſurance; 
Obligation not, Warranty not, Deed Poll 
not any Aſſurance ; in what Cale 229 
Uſual Covenants may be pur in 231 
Further Aſſurances, at whoſe Coſts 233 
Plea, That the Plaintiff did not tender « £4 
Coſts 234 
Aſſurance to be made by Parcels, if required, 
234 
If any Covenant is unreaſonable, to be 
ſhewed on the other ſide 236 
A general Requeſt to convey, how expound- 
ed | 284 


Auerment, 

In mutual Promiſes the Defendant need not 
aver Performance 1 

Where, and in what Caſes, Averment of 
Performance need to be pleaded or not, 


84, 217, 229 


Authority, 


tione, impetitione, reſtrictione, & e. amount to 
a Covenant 38 
11 Cove- 


Grant of an Authority to act, abſq; denega- 


4 ——— — i A 4 


Where Eigne Title muſt be ſhewed ibid, 


The INDEX. 


Covenant, That he had good Power and 


lawful | Authority Page 179 


B. 


Ba laßt, of a Ship, what ſhall be ſaid to bs 59 
Where a Bargain and Sale inrolled doth not 


make a ſufficient Eſtate 212 
Covenant brought by Baron and Feme 321 
Againſt Baron and Feme 322 

Breach. 


Breach of one Covenant not to be pleaded 
in Bar of the other 75 
Aſſignment of a Breach according to * 
Words of the Covenant 129 
Where it's ſufficient to aflign the Breach as 
general as the Covenant is I60, 259 


A Covenant, where not broken, by Rea- 


fon of Accidents 150 


By Breach of Covenant in Law the Obliga- 
tion 1s forfeited 172 


In aſſigning a Breach where you muſt ſhew 
Eviction by a lawful Title, and _ 


171 


Expulſion by Execution pleaded 17} 
Where Covenant extends to Expulſion on 
Eigne Title 174 
Exhibiting a Bill in Chancery, if a Breach or 
not 187 
Traverſe contains more than is alledged in the 
Breach 193 
Breach uncertainly alledged 243 
Actions, how often on "Breach of Cove- 
nant 292 


For 


For every Breach of Covenant a new Action, 


The INDEX 


Page 299 

Breaches, what Suits in Law ſhall be a 
Breach Re 387 
Where a Suit after the Determination is a 


Breach of Covenant 391 
Breach by Diſability | 391 
Where Breach muſt be aſſigned according to 

the Words of the Covenant 393 
Breach may be aſſigned, though not directly 

within the Words 39 


In many Caſes, Endeavour ſhall be eſteemed 


a Breach, though it take not full Effect, 

| XY 397 

In Covenant, a Man may aflign as many 
Breaches as he will, and ſhall have Judg- 
ment for thoſe that are well aſſigned, 
399 

Et fic, a ſufficient Averment of a Breach, 


399 
Where a Breach not well aſſigned by a Cla- 


mans Titulum 400 
Covenant to build 115 
Breach, | 
In Non-payment, ad ſeparalia fifa 417 


Where a Breach ought to be laid in the Diſ- 
junctive, and not in the Copulative, 


402 
For a Penalty a Man can aflign but one 
Breach 405 


A Covenant in the ſame Indenture pleaded, 
is a Bar of the reſt 406 
A good Breach may be affigned, though not 
within the Words 409 
Where the Judgment fhall ſtand as a further 
Security, to anſwer Damages for a further 


Breach - 411 
114 [ But 


Te INDEX 


[ But that,] how expounded Page 60 
Whether it makes __ new Matter 93 
4 
Covenant in Nature of * a Condition pre- 

cedent 3 
Covenant and not Caſe, Caſe and not Cove- 
nant 4 
Covenant or Debt at Ele ct ion 5 
Covenant and not an Exception 7 
Where a Covenant and a Grant alſo 7 
Not a Covenant, nor a Condition, but a De- 
claration Explanatory | 7 
Covenant Sand not a Solvendum IX 
Covenant, and not Account ibid. 
What Words will create or amount to an ex- 
preſs Covenant * "-" 
Covenant or Warranty, according as the 
Eviction is I 


The Word Covenant ſometimes ſounds in Co- | 


venant, and ſometimes 1 in Contract 15 
5 


Particular Conſtructions of 1 
Iwill be ready at all Times to deliver on 


Account, amounts to a Covenant 26 
Where it is a Condition, tho' the Words 
' found in Covenant 27 
Of Covenants in Law, and the Operation 
thereof <a 
By what Words Alia. 
Covenant in Law ought to be fixed upon an 
Eſtate 38 
No Covenant in Law upon Evidtion of 
Goods 38 

a Covenant in Law ſhall be mme to do 
more than he can * 39 


Where an expreſs Covenant qualifies the Ge- 
nerality of the Covenant i in Law go, 


41,42. 


Where 
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( 
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4 
1 
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' Te INDEX 


Where an expreſs Covenant controuls an im- 
plied one . | Page 42, 43 
Copulative Covenants 44 
Where collateral Things are to be done or 

permitted | 54 
A Man ſhall be ſuppoſed by his Covenant 

to do what properly belongs to him. 

The ſeveral Sorts of Covenants 62 
Cop enant conſiſting in a Contingency 64 
Where a latter Covenant doth reſtrain a for- 
mer AMY + h 96 
Covenants inherent, collateral 105, 242 
Covenant to be brought upon a Deed, ac- 
cording to the Nature of the Cove- 


nant - I29 
Conſtruction of the Covenant to leave in as 
good Plighc 150 


Covenant to convey. Vid. Aſſurance. 
Where the Execution of the Conveyance 
ought to precede the Payment of the Mo- 
ney, Or not 217- 
Covenant to convey according to the 
Draught agreed, Oc. need nor to tender 
Wax, Cc. 256 
Where the Words | in conſideratione inde, | ſhall 
make a Condition Precedent, or not. 75 
Covenants concerning Copyhold Eſtates, 270 
Covenant to ſurrender, it muſt be an effectu- 
al Surrender | 209, 270 
By Covenant to make a Surrender upon Re- 
- queſt, not bound to make a Letter of At- 
torney. | > "oY 
Agreement to ſurrender Copyhold Lands to 
the Uſe of A. If A. ſurrender into the 
Hands of Two Copyholders, according 
to the Cuſtom, be a good Performance, 
CLE GIRO * 271 


o | Where 


The INDEX © 
Where the Covenantor ought to 2 
Court to be held age 272 
Covenant to aſſign a Copyhold Eſtate 371 
Of the Plea Concilium non dedit Ad viſamentum 
, | 231 
Cuſtom of Briſtol, conventio ore tenus * 
Covenant, in what Caſes doth not lie 30 
Againſt whom Action of Covenant lies 10b 
Who ſhall have Covenant 319 


D. 
Declaration, 
uod cum per Indenturum Teftatum exiſtit, 
good in Covenant, not in Debt for Rent 


„ 2 6 
In Covenant by Heir or Executor, how to 
declare * 131 
Defeaſance and not a Covenant 2,8 
Covenant lies not on Words of Defeaſance, 
or in the preſent Tenſe 306 
Declaration, - Ik 
Et fic * Conventionem, tho the Breach is 
O ree Covenants 369 
Sum miſcaſt ibid. 


Declares adbuc, &c. which refers to a Time 
after the Original, yet good ? 
By a Teſtatum exiſtit, where good or not 376, 


— 


377 
Per ſeriptum, and ſaith not Sigillo ſus figillat' 


77 

Licet, and ſaith not tamen 378 
Leaſe alledged by Way of Recital 379 
Indenture miſtaken as to Parties 380 
Poſtea & ſcilicit Repugnant 381 
Demand of leſs than is due 332 
Variance between the Deed and Declaration 
382 


In 


, 
4 
, 


7 AS, -. A. 


The INDEX 


In Covenant with a Proviſo, the Declaration 


good without Recital of che Proviſo, Page 


415 

Traverſe not material 416 
Debito modo execut, where good Pleading, or 
not = 114, 390, 400, 128 


In expreſs Covenant to pay the Rent, there 


needs no Demand 132 
Who to do the firſt Act by Demand 133 
Indenture to pay Rent, and Bond with Con- 

dition to pay the ſaid Rent referring to the 

Indenture, the Leſſor muſt demand it 


134 
Where it is neceſſary in Covenant to alledge 
a Demand 275 


Covenant to diſcharge, where it goes to the 
Land, and where to the Poſſeſſion 280 
Shew how diſcharged of Incumbranees 
194 

Of Disjunctive Covenants, and pleading 
them F 65 
Covenants in the Copulative and in the Diſ- 
junctive 67 
Disjunctive Covenant is in Advantage of the 
Covenantor | 69 
Covenant to leave as good Mill-ſtones in the 
Mill as when he entered, or to give Satis- 
faction in Money, according to the Diſ- 
cretion of thoſe that viewed them firſt : 
how to be conſtrued and done 6 
In Disjunctive Covenants, he ought toſhew 
which of them is performed 240. 
What Covenants are diſtinct or not 90 
Diſtinct Covenants, one in Bar to the other 


Covenant that he was ſeiſed in Fee, and had 
Authority to ſell, whether ſeveral and di- 
ſtink 94, 


The INDEX 


If I covenant that I have a lawful Right, and 
that you ſhall enjoy, notwithſtanding any 
claiming under me; theſe are Two ſeve- 
ral Covenants, and the Firſt is general, not 


1 by the Second Page 96 
40 J. accepted in Satisfaction of Diſturbance 
pleaded „ 


Quietly to enjoy without Diſturbance of 
him, Cc. or by any other Perſon thro' his 
Means, Title, or Procurement, how con- 
ſtrued | 174 

{ For anyThing done by them | how it extends 176 

No Title ſet forth by the Diſturber, yet good 

after a Verdict 193 

What amounts to an Eviction, Interruption, 

or Diſturbance A 183 

How far the Word [ Defend,] exends 184 

Covenant by V. and all claiming under him: 
One claims under him by of Parlia- 
ment made after the Covenant 185 

Diſturbance in Land excepted, no Breach 

e | 187 

Diſturbance by K. not ſhewing what Title 
K. had 193 

Declaration not good, becauſe he ſets not 
forth the Diſturber had any Right 195 

Where' a tortious Diſturbance ſhall be a 

Breach of the Condition, and where not 

| | 196 

A Leaſe made by a Covenant, that the Leſſee 

hall enjoy the Land without the Let of 
them; one of them diſturbs the Leſſee, it's 


a Breach . ' © Fl 
Covenant not to moleſt, what Moleſtation 
ſhall be intended 198 


 [Demiſe,] imports a Covenant in Law 44 
E. Earneſt, 


The INDEX 
E. 
Earneſt, where accounted Part of the Sum 
a Page 30 
Eigne Title. The Words [ vendidit, aſſigna- 
vit, tranſtulit,] do not amount to a Cove- 
nant againſt Eigne Title 183 

| : 


En joyment "'Þ 1 3 
Difference between quiet Enjoyment during 
the Term, and during the Term of Twen- 
ty Years 46 
Covenant for quiet Enjoyment and ſaving 
harmleſs, both muſt be anſwered 113 
Covenant for quiet Enjoyment is intended as 
to the Poſſeſſion Fo FS 
Covenant for quiet Enjoyment againſt parti- 
cular Perſons; he covenants as well a- 
gainſt their tortious Entry as legal 177, 
181, 188 | | 
Covenant for quiet Enjoyment, notwith- 
ſtanding any Act done by him, how con- 
„ „ 182 
Covenant to enjoy abſque legali 3 
3 x 
Covenant for quiet Enjoyment, prior Aſſign- 
ment no Breach till Entry 190 
Covenant to enter into Bond to enjoy ſuch 


Lands, and names no Sum I96 
Quod non potuit babere & gaudere, without 
ſhewing how 202 


Suit on quiet Enjoyment after the Determi- 
nation of the Term, a- good Breach if 
well affligned 203 


Elefion Di junctive. 
Election of the Covenantor or Covenantee 
in Disjunctive Covenants 


6 
Election to precede Tender 10 
Entry 


Th INDEX 
En 


— — tall be 3 by the tor- 
tions Entry of a Strange Page 177 
Breach muff be affig Gt © lawfat Entry 
or Eviction ibid. 
Where if a Stranger enter by Fore, it's a 
Breach 191 
Where a Man muſt ſhew that the Entry was 
by good Title, Eigne Title, and 8 
feed ffot 
Pxiction or Diſturbance, how to be leaded 
172 
Covenant to fave harmleſs from Eviction, on 
2 Leaſe dated long before the Delive 
- ſhall extend to Evictions before the Deſi- 


cy 180 
a What amounts to Eviction, Intetruption, co 
3 


In what Caſes an Exception and not a Co- 


venant W- 


Where an Exception is an Agreetnear 187 

Covenant brought by Executor OM J22 

Leſfee by - 1 

Covenant againſt Executors or Ac 
tors 

Executors, how to' plea 

_ that the — 


Sovenant that he is ſeiſed in Fes 258 
Covenant that he is ſeiſed in Fee acco | 

to the Indenture b which hs purchaſe 
me Covenant is a 239 


5 1 
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4 * 
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The INDEX 


Covenant that the Defendant is lawfully ſei- 

ſed in Fee, i intended as to the Title 
| | 260 
What amounts to a Covenant to levy a Fine 


2 
If one be bound to levy a Fine of Land — 


2 
4 


before Commiſhoners by Dedimas 214, 


| 238 
Who to ſue out the Writ of Covenant — 
Diverſity between making a reaſonable Ak. 

rance, and a ſpecial Covenant to acknow- 


En io na. , * An £Þ wk. 


ledge a Fine 209 
Covenant on Conceſſit in a Fine of a Term 
againſt a Feme Covert 300, 308 
F 
| G. 
Covenant and à Grant alſo 7 
Where the Word Grant ſhall make a Cove- 
nant 151 
Where a Covenant ſhall amount to a Grant 
26, 33 
H. 


| Where the Heir ſhall have Covenant 10), 
| 108, 193, 320, 323, 328, 329 


L 


| ＋2 
In what Caſs Infant ſhall be bound by his 


Covenant, or not 273 

__ Vide Apprentice. 3 
Collateral Covenants not to bind Infants, 
290 
Joint or ſeveral Covenants . 99 


4 Con- 


nerally, he is not bound thereby to go 


i? 


te IN BR I. 
Conveniunt ſeparatim. | Page 95 


Diverſity, Where the Words, Et cum quolibet 
eorum, make the Words joint or ſeveral, 


| 104 

-Where joint Words ſhall be taken ſeverally, 
10 

Joint Intereſt = 
Covenant between chem G quemlibet a 
ibid. 

Covenants inhererit 165 
To free from Incumbrances 276 
Informal Iſſues, Immaterial Iſſues 428 
Iſſue, Trial, Verdice 444 

1 

Leaſe, and not a Covenant 8. 

Where the Word [Covenant] will make 2 
Leaſe 26, 37, 44 

Mortgage, and not a Leaſe 2 5 
Where Articles make an immediate Leaſe, 


though there is a Covenant therein that a 
Leaſs ſhall be made 
[ Conceſſi] makes a Leaſe 35 
Leaſe of a Stock of Sheep, and the old ones 

die, and new are put in their Rooms 45 
Where a good Leaſe by way of Eſtoppel, 

146 


Commencement of a Leaſe in Point of 2 
tereſt, or in Point of Computation 151 
In fine Termini, & ad Eren Termini, the Dif- 


ference 162 
Indefeaſible Leaſe | 196 
Covenant, That the Leaſe is a good Leaſe, 

260 
Covenant to renew a Term 345 
Leaſe by Eſtoppel | 9 20 
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iberty of Ingreſs, Egreſs and Regreſs, to a 
all of Water. Breach, he — not ſay 
he was not ſeiſed in Fee of the Well, but 
le had not Power to grant the Liberty, 

"8 Page 205, 207 
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id. Marriage Covenants and Agreements 124 
og | Conſtruction of the Words, 201. per Amum, 
1 EIT ibid, 
20 Covenant to give 20 French Crowns towards 
44 | _ a Wedding Dinner ; how conſtrued 125 
Covenant to give as much with his Daugh- 

ter S. as he gave with any other Daugh- 
ter 126 


How Miles to be computed GL 
Month, how to be computed ' 59 
Within One Month 6 
Monſtres des faits, Oyer 297 


Mutual Promiſes , and of Averment, 220, 


| 77 
Where not a Condition Precedent, but Re- 


ciprocal 74 
In mutual Promiſes the Defendant need not 
aver Performance 76 
Mutual Covenants, and why 83, 84 


Mutual Agreement, That one ſhall buiſd an 

Houſe, and the other ſhall pay 8 l. for the 
Building 81 
Agreement to pay 20 J. pro Labore 32 
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Covenant to find Meat, Drink and other 
Neceſſaries, and ſhew not what the Neceſſa- 
ties are 6 
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If the Covenant on one Part be Negative, 
and Affirmative Covenant of the other 


Part be in conſideratione performationis inde; 


tho' the Negative Covenant be broken, 
yet the Affirmative Covenant ought to be 


performed Page 7 
Negative Covenants may enwrap many Par- 
ticulars ; 72 


Difference between a Negative Covenant, 
which is only in Affirmance of an Affirma- 
tive Covenant; and a Negative Covenant, 
which is an Addition to an Affirmative 
Covenant 1 71 

Covenant to deliver 20 Quarter of Corn on 
the 29th Day of February next following, 
and that Month had but 28 Days, he is 
not bound to deliver it till Leap-Year 


comes 220% 11 
{Then next following] how to be conſtracd, 
| 61 

Debt brought for Nomine Pænæ 133 
Notice, where needful or not, 127, 145, 
213, 337 


No Notice of a Thing to be done by a Per- 
ſon certain, who had taken upon him to 
do it 1 243 
_ Covenant was, Notice to be given to the 
Teſtacor ; and the Declaration is, That 
Notice was given to the Executor, and fo 


variant, Per Cur, its not material 267 

—___ Notice co be given in Writing 261 
Who ought to give Notice, to whom Notice 
ought to be given 267 
General Notice, as upon a Proclamation in 
Court ; where ſufficient 269 

Where Notice need to be laid in the Decla- 
ration, or not | 371 


Notice, to whem | 416 
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Page 91, 243, 248 
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Of Oyer in the Declaration. 3573 
Vide Monſtre des faits. © p 
) p. — 
Payment Secundum formam & effectum Artie: 
N- 119 
Where the Word [Paying] amounts to a Con- 
dition, or not 19, 20 
Covenant, if the Plaintiff marry his Daugh- 
ter, to pay him 10 J. per Annum, and faith 
not how long 49, 50 
Eovenants concerning Payment of Money, 
Place and Time 108 
Acceptance before the Day 3410 
At another Place III 


A Condition to perform all Covenants, 
[Payments] on a Deed; Payments, ho- 


to be conſtrued | Hi 61 
Payment amongſt Merchants 110 
Covenant to pay Money on Procurement of 

Pardon 116 
Performing Covenants and paying the Rent, 

no Condition 202 


Covenant to give Security on procurement 
of an Office, to pay ſo much Yearly, Se- 
curity need not be given till Deputation, 


204 

Pay ing the Rent makes nat che Covenant 
nditional - \ © + 14G 73 
Chrenan Perſonal 105 


Periculis & caſydlitatibus mari except ; to what 


it extends 44 
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Where Acts done, though afterwards dif. 
ſolved or reverſed, ſaves the Performance, 


Page 46 

Covenant to permit 117 
Non permiſit, in what Cafe a good Plea or 
not | 117 


Who ſhall be ſaid Parties to the Indenture ſo 
as to be charged with it, or to take Ad- 
vantage of it | 63 

How in a Deed-Poll. ibid. 
Where one who is Party to the Deed, though 

he never ſeal, may join in Action of Co- 

venant 


6 
Where Remedy muſt be by Way of Cove- 


nant, not by Plea 301 
Covenant to leave in good Plight 46 
Covenant to render the Poſſeſſion at the End 

of the Term | 122 
Covenant, That he hath Power to ſell 260 

Pleading. 


Covenant lies not on a Proviſo, there being no 
expreſs Covenant to pay the Money 306 
Where it muſt be ſhewed what Eſtate or 

Right he who entered into the Land had 


aæt the Time of the Entry 413 
Covenant on the ſame Deed, pleadable in 
Debt for Rent, and why 414 
Pleading of Covenants in the Disjunctive, 

| A 417, 426 
Concord pleaded 4x8 
Where Remedy, not by Plea, but by Action 
of Covenant 426 


Pleading Affirmative Covenants, Negative 


Covenants ibid. 
Negative pregnant iT 428 
Eſtoppel | 4.32 
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{Pro} Agreement to pay 20 J. for an Horſe, 


{Pro} doth not make a Condition Prece- 
dent, but it's a mutual Govenant, Page 80 
Where a [ Proviſo] abridgeth a Covenant, 
22 

Where [Proviſo] ſhall not make a Condi- 
tion 23 
Where [ Proviſo] amounts to a Condition or 


venant + 
Where a fProviſo] is a bare Covenant, an 
why 24, 26 
Where a [Proviſo] can have no Effect as a 
Condition ry is by Way of Agreement 


2 
Where [Proviſo] makes a Covenant and a 


Condition alſo 29 
Premiſſes, to what it extends 276 
Proof, how to be made 289 

9. 
Quaternatim, to what it extends 375 
Rag 
Reaſonable Time, what 230 
Reaſonably required If 
Covenants Real. Ioßf, 106, 107 
Remedy on a real Covenant Four Ways, 


870 
Recital, where amounts to a Covenant 17 
Where Recital, conſidered with the reſt of 


the Deed, is material, 18 
Where a Recital amounts to an Agreement, 
31 

Rent. 
Rent, and not a Sum in groſs 19 


M m 3 Pay- 


\ 


Te DN DE * 
[Paying the Rent] if it imports a Condi- 


tion Page 19 
Rent paid before the Day, no Performance 

of the Covenant 130 
Covenant as to Payment of Rent 128 


Expreſs Covenant to pay the Rent at ſeveral 
Days, Action lies before all the Days are 
paſt 130 

On expreſs Covenant to pay the Rent, there 
needs no Demand _ 

No Act of the Leſſee can diſcharge Letze 

or his Executors of a Special Covenant to 

y Rent | 136 

wil will make a Suſpenſion of Rent 141 

On a Bond to pertorm Covenants, where 
Demand of Rent need not be uin 


Rent ſeek, expreſly within the Word [Rent 


273 
Pleading to Action of Covenant for Rent, 
Annuity, Yearly-Payments | I35 
Nl habet in Tenements 136, 149, 141 
Levied by Diſtreſs, pleaded 137, 141 
* Where Demand of Rent muſt be pleaded, 
137 
Entry and Expulſion pleaded | 138, — 

Nil debet pleaded 

Entry beſore the Rent-Day pleated, 4 
141 
lea, That no ) Rent i is behind, ill 141 


Aſſignment and Acceptance pleaded 146 
Covenant for Payment of Rent, where to be 
tried 148 
Covenant qaiztly to enjoy from all Arrears 
of Rent; pleaded, That he left ſo much 

Money in the Hands of the Plaintiff, 

ed intentione to pay the Arrears ' -*- - 180 
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Requeſt. To what preceding Clauſes relates 


OS: Page 254 
When a Thing is to be done upon Requeſt 

ket | 25 

Covenant to make Aſſurance on Reque 
; 092 Sr 222 
Within the Space of one Month, when he 
ſhall be thereunto requeſted 222 
Requeſt to be made to the Perſon 223 
Covenant to repair 115 
Covenant to repair, extends to Houſes after 
built 44 
Covenant for Reparation and Damages 
Tet 149, 150 


Reſervation and not a Covenant 
By Grant of the Reverſion the Law transfers 


the Covenant or the Leſſee 106 
Covenant after Repairs by the Plaintiff, he 
will ſuſtain, Cc. ISI 


Pavement, if included in the Word Building 


I53 
It is agreed the Leſſee ſhall keep the Houſe 
in good Repairs ; the Leſſor putting them 
in good Repair, Covenant lies againſt the 
Leiſor upon theſe Words 154 
Covenant from Time to Time, during the 


O erm, after Three Months Warning ſuf- 


ciently to repair, and at the End of the 
Term to leave it ſufficiently repaired ; this 
laſt Clauſe is diſtinct, and he ought to leave 
it ſufficiently repaired without Notice 


15 
Neceſſary Timber to be allowed by the 165 
ſor é =" x66 


Dilcharge of all Reparations pleaded 161 
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Covenant to build, unleſs reſtrained by 
Proclamation, and Proclamation pleaded 

><. Page 160 
Covenant for Reparation, where to be tried 


169 
What Releaſe ſhall be a good Bar of Cove- 
nant 425 
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Of Covenants to ſave Harmleſs 145 ww 
1 III, 118 

Not broken by an unlawful Diſtreſs 111 
Covenant to ſave harmleſs in all Things con- 
tained in an Indenture, extends not to 


Bond of Covenants * 112 
The Defendant ought to ſhe how he ſaved 
harmleſs c 112, 114 


Breach as to not ſaving harmleſs, and ſhew 
not Diſturbance by Tort or Title 280 
Difference where Covenant is general, and 
where ſpecial, as to ſaving harmleſs 281 


[ Suffer, ] how far it extends 184 
Star. 32 H. 8. c. 34. explain'd 4 nay 
To what Eſtates it extends 343 
To what Covenant it extends, 246 
4 
Covenant to pay all Taxes in Biſflops Lea- 
ſes 54, 12 
Covenant to pay Taxes, Charges, Dues, and 
Duties to be paid 1 85 251 


Where a Term not extinct by an actual 
Feoffment | 278 
[During the Term,] to what it extends 131 


Covenant 
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Covenant to pay Annuity during the Reſidue 
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of the Term, not ſaying for what Years 
or Term Page x31 


When Tender of a Conveyanceis requiſite or 


noe. - 257 
Covenant to leave Timber upon the Land, 
how to be conſtrued 92 * 
Covenant to have convenient Timber for 
Building by Appointment of the Bailiff, 
(on Argument) 87 
Covenant to be performed in convenient 
Time 8 0 
[4t all Times, ] how to be expounded 56 
Uſque talem feſtum, where the Feaſt-Day is 
excluded or not 100 
Tryal, Iſſue, Verdict 3, 444+ 
[Them,] where not to be taken jointly 187 
That he was ouſted by J. S. who claimed un- 
der the L Title] of, Cc. and ſhews not 


how | I93 
Claiming Title, That a Stranger entered, 
not ſaying babes Titulam = 185 
Habens Jus, where it implies a lawful E- 
viction 108 
Covenant that he had lawſul Right and Title 
to let 283 
J. 

Verdict 445 
Covenant that the Land ſhall be of ſuch 
Value 248 
Where a Covenant for the yearly Value is a 
diſtin Covenant, or not 249 
Diverſity between Debt for Rent and Cove- 
nant 2 Rent, as to the Venue. 317 
Outlawry pleaded in Bar 388 
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